SUPREME COURT : STATE OF NEW YORK

COUNTY OF NEW YORK l.A S. PART 25
D &
CAMPAI GN FOR FI SCAL EQUITY, et al. : | ndex No.
111070/ 93
Plaintiffs,
- agai nst -
THE STATE OF NEW YORK, et al.
Def endant s.
D &
DeG asse, J.:
[ E] ducation is perhaps the nost
i nportant function of state and | oca
gover nnents. Compul sory schoo
at t endance | aws and t he gr eat
expendi tures for education bot h

denonstrate our recognition of the
i nportance of educati on to our
denocratic society. It is required in
the performance of our nost Dbasic
public responsibilities, even service

in the arned forces. It is the very
foundati on of good citizenship. Today
it is a principal instrument in

awakening the child to cultural val ues,
in preparing himfor | ater professional
training, and in helping himto adjust
normally to his environnent. In these
days, it is doubtful that any child may
reasonably be expected to succeed in
life if he is denied the opportunity of
an educati on.

(Brown v Board of Education of Topeka, 347 US 483, 493 [1954].)

In the years since the Brown decision was handed down,
state and | ocal governments have struggled with fulfilling the “nost
important function” of providing universal free primary and

secondary educati on. This case raises an issue that has proved



particularly vexing to educators, policy makers, and the genera
public: how to devise a nethod of funding public schools that
assures students at least a mninmally adequate education.

Plaintiffs, conpri sed of students, parents and
organi zati ons concerned wth education issues, challenge New York
State’s funding of New York City's public schools. After pre-trial
nmotion practice, appeals, and discovery, two clains were tried
before this court fromCctober 12, 1999 to May 15, 2000. Extensive
post-trial briefing foll owed.

In the first of these two clains, plaintiffs assert that
the State has failed to assure that New York Cty’s public schools
recei ve adequate funding to afford their students the “sound basic
educati on” guarant eed by the Education Article of the New York State
Constitution (NY Const article 11, § 1).

In their second claim plaintiffs assert that the State’s
fundi ng nechani sms have an adverse and di sparate inpact upon the
City’s mnority public school students -- who conprise 73% of the
State’s mnority students and approxi mately 84%of the Cty’'s public
school enrollnment -- in violation of specific inplenenting
regul ations of Title VI of the Cvil R ghts Act of 1964 (42 USC §
2000d; 34 CFR § 100.3[b][1], [2]).

The defendants who remained in the case by the tine of
trial, New York State, Governor George Pataki, and State Tax
Comm ssi oner M chael Urbach, vigorously dispute these clains. They

argue that New York State spends nore per student on education than
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all but three other states, that New York City spends nore per
student than any other |arge school district in the nation, and t hat
this provision of funds is nore than is necessary to provi de a sound
basi ¢ education to New York Cty’'s public school students. 1In the
alternative, defendants argue that any failure to provide a
constitutionally adequate education is the fault of New York City,
for failing to contribute its fair share of school funding, and of
the Gty's Board of Education, for failing to adequately manage the
funding it receives from federal, State, and City sources.
Def endants al so assert that State education aid is allocated on a
non-di scrimnatory basis.

The court holds that the education provided New York City
students is so deficient that it falls below the constitutiona
floor set by the Education Article of the New York State
Constitution. The court also finds that the State’'s actions are a
substantial cause of this constitutional violation.

Wth respect to plaintiffs claim under Title VI's
i npl enmenting regulations, the court finds that the State schoo
funding system has an adverse and disparate inpact on mnority
public school <children and that this disparate inpact is not
adequately justified by any reason related to education
Accordingly, plaintiffs have proven their federal |awclaimas well.

The findings of fact that formthe foundation for these
| egal conclusions are set forth in sections Il - VI, below

However, before enbarking on an exam nation of the nassive factual
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record presented by the parties, it will be necessary first to
provide a brief procedural history of the case, and a brief
description of the arc of school funding litigation nationw de that

began in California with Serrano v Priest (5 Cal 3d 584, 487 P2d 1241

[ 1971]). Thi s background will help place into context both the
parties’ argunents and the Court of Appeals’ pronouncenents

concerning the content of the “sound basic education” standard.

THE PROCEDURAL HI STORY OF THI S CASE

Plaintiffs filed this action in My 1993 against the
current defendants, an array of other elected officials, and the
Comm ssi oner of the State Education Departnment (“SED').! At the
sane time the City of New York and the New York City Board of
Educati on brought an action against the State and ot her defendants
alleging virtually identical clainms. Both actions canme before this
court.

Def endants noved to dism ss both conplaints. This court
partially granted defendants’ notions as discussed in the foll ow ng
par agr aphs.

This court dism ssed the Gty s action on the ground that

Plaintiffs eventually stipulated to the dismssal of the SED
Comm ssioner on the condition that SED agree to cooperate with
di scovery as if it remained a party. Additionally, plaintiffs
agreed to dismss a nunber of elected officials, including the
State Conptroller, on the condition that these officials not
i nvoke their non-party status to oppose any relief or renedy
granted plaintiffs.



as a subdivision of the State subject to the State’s direction and
control the Gty could not challenge the constitutionality of the
acts of its governnental parent.? Several New York comunity school
boards, governnental units which are part of the Cty s Board of
Education, were dismssed as plaintiffs fromthe instant | awsuit on

the sane grounds (see Canpaign for Fiscal Equity, Inc. v State of

New York, 162 M sc2d 493, 496-7 [1994]).
This court also dismssed plaintiffs’ federal and State
equal protection clainms as barred by decisions of the Suprenme Court

and the New York Court of Appeals, respectively. 1In San Antonio

| ndep. School District v Rodriquez (411 US 1 [1973]) the Suprene

Court hel d that Texas’ systemof financing its school systemlargely
t hrough property taxes, which resulted in large school funding
di sparities between rich and poor areas of the state, did not
violate the “rational basis” test of the equal protection clause of
the Fourteenth Amendnent to the United States Constitution. In

Board of Education, Levittown Union Free School District (57 Nyad

27 [1982]) the Court of Appeals reached a simlar conclusion with
respect to the New York State Constitution’s equal protection
cl ause.

The Levittown Court thus rejected an attack on New York
State’s school funding based on an equality principle, a principle

that posits that all school districts nust be funded equally.

There are exceptions to this rule but none apply here.
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However, it left open the door to an argunent based on an adequacy
principle, an argunment based on the prem se that the State nust
ensure an education to public school students that satisfies sonme

basic mninmumrequirenents (see Levittown, supra, 57 Ny2d at 38).

Following the distinction between clains based on
equal ity and adequacy set forth in Levittown, this court |let stand
plaintiffs’ claimthat the State’s fundi ng mechani snms cause New Yor k
City public school students to receive sonething | ess than the sound
basi ¢ education required by the Education Article of the New York
State Constitution.

This court dismssed plaintiffs’ clains based on Title
VI, which bars discrimnation by schools that receive federal
funding. The conplaint included no allegations of discrimnatory
intent, a necessary elenent of a Title VI claim

By contrast intent is not an elenent of plaintiffs’
claims under various inplenmenting regulations pronmul gated by the
federal Departnent of Education under Title VI. These regulations
incorporate a disparate inpact theory of liability. Accordi ngly
this court let stand plaintiffs <clainms under Title VI's

i npl emrenting regulations (Canpaign for Fiscal Equity, supra, 162

M sc2d at 499-500).
The result reached by this court was left intact by the

Court of Appeals (see Canpaign for Fiscal Equity v State of New

York, 86 Ny2d 307 [1995] [referred to herein as “the 1995

decision’]). Wiile the Court of Appeals affirmed this court’s
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di sm ssal of certain parties and clains, it disagreed with aspects
of this court’s analysis of plaintiffs’ constitutional claim The
Court of Appeals set forth a “tenplate” to guide this court’s
determ nation as to whether defendants are providing New York Gty
public school students with a sound basic education. The Court of
Appeal s’ decision is discussed at greater length in section 111
bel ow.

The parties delivered their opening statenents on Cctober
12, 1999. Testinony was taken during 111 court days over a seven-
month period. The last of 72 witnesses left the stand on May 15,
2000. Over 4300 docunents were admtted into evidence. Extensive
post-trial briefs and proposed findings of fact were submtted by

the parties, and the court heard cl osing argunents on July 29, 2000.

1. A BRIEF H STORY OF SCHOOL FUNDI NG LI TI GATI ON
School funding litigation in this State, fromLevittown
to the instant action, has followed a pattern seen in simlar
[itigation around the nation. It is conmmobn anong commentators to
di vi de school funding litigation into three “waves” defined by the
dom nant legal theory asserted by plaintiffs (see Heise, State

Constitutions, School Finance Litigation, and the “Third Wave”: From

Equity to Adequacy, 68 Tenp L Rev 1151, 1152 n 9; Thro, Judicia

Analysis During the Third Wave of School Finance Litigation: The

Massachusetts Decision as a Mbdel, 35 BCL Rev 597). In fact there

is much overlap between the I egal theories asserted in these three



“waves” (see Patt, School Finance Battles: Survey Says It’s All Just

a Change in Attitudes, 34 Harvard CR - CL L Rev 547 [1999]).

However, the organi zation of the rel evant cases into waves provi des
a reasonably accurate neans for discussing trends in school funding
[itigation.

As is well known, nost states rely in | arge neasure upon
| ocal property taxes for education funding. Because of property
val ue differences certain localities benefit fromhigh tax revenues
and others suffer fromlow tax revenues resulting in uneven funding
anong school districts.

In the first wave of cases, which ran fromthe | ate 1960s

to the Suprenme Court’s San Antonio decision in 1973, plaintiffs
argued that these variations in funding anmounted to viol ations of
the Equal Protection C ause of the federal Constitution. As noted

above, this line of attack was foreclosed by the San Antonio

deci sion, in which the Suprene Court declined to find that education
was a “fundanental right” under the federal Constitution or that the
plaintiffs in property-poor districts were a protected class.

Accordingly, the San Antonio Court held that disparities in school

fundi ng woul d be judged by the “rational basis” test. The Suprene
Court had no difficulty finding that it is permssible for states
to jointly fund public schools with localities, and that the
inequality in funding caused by differences in property weal th anong
school districts was a by-product of a state’s rational decision to

give localities a voice in funding and governing their | ocal
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schools. (San Antonio, supra, 411 US at 54-5.)

The second wave of cases, beginning with the | andmark New

Jersey case of Robinson v Cahill (62 NJ 473, 303 A2d 273, cert

deni ed 414 US 976 [1973]), concerned argunents based on provisions
of state constitutions -- wusually, but not always, the equal
protection and education clauses of state constitutions.® Wth the
possi bl e exception of Mssissippi, all the states have sone form of
education <clause in their respective state constitutions.*

Plaintiffs in the second wave cases generally argued that the

The New Jersey Suprene Court in Robinson actually rejected a
state equal protection challenge. That case was decided solely
on the New Jersey Constitution’s Education Cl ause, presaging the
“third wave” of school finance litigation described in the text,
infra (see Robinson v Cahill, 62 NJ at 499-501, 515-21).

‘See Ala Const art XV, 8§ 256: Al aska Const art VII, § 1; Ariz
Const art XIV, 8 1; Cal Const art I X, 8 1; Colo Const art IX, §

2; Conn Const art VIII, 8 1; Del Const art X, 8 1; Fla Const art
IX, 8 1; G Const art VIII, 8 1; Haw Const art X, 8 X, 8 1; Idaho
Const art I X, 8 1; Ill Const art X, 8 1; Ind Const art VIII, § 1;
lowa Const art IX, 8§ 3; Kan Const art VI, 8 1; Ky Const 8§ 183; La
Const art VIIl, 8 1; Me Const art VIII, §8 1; Ml Const art VIII §
1; Mass Const, pt 2, chV, 8 2, Mch Const art VIII, §8 2; Mnn
Const art Xlll, 8 1; Mo Const art 1 X 8 1, cl a; Mdnt Const art X,
8 1; Neb Const art VIlI, 8 1; Nev Const art X, 8 2; NH Const pt
2, art 83; NJ Const art VIlII, 8 4, para 1; NM Const art X1, § 1;
NY Const art XI, 8 1; NC Const art IX, 8 2; ND Const art VIII, 8§
1; OChio Const art VI 8 3; kla Const art XIlIl, 8 1; O Const art
VIIl, 8 3; Pa Const art 111, 8 14; Rl Const art XlI, § 1; SC
Const art XI, 8 3, SD Const art VIII, §8 1; Tenn Const art X, 8§
12; Tex Const art VII, 8 1; Uah Const art X, 8 1; Wt Const ch 2,
8 68; Va Const art VIII, § 1; Wash Const art I X, 8 1; WVa Const

art XIl, 8 1, Ws Const art X, 8 3; Wo Const art VII, 8§ 1. Wth
respect to M ssissippi, comentators are divided as to whet her

| anguage in the state’'s constitution actually creates a right to
a free public education (see MUsic, The Use of Education C auses
in School Finance ReformLitigation, 28 Harv J on Legis 307, 311
n 5).




exi stence of an education clause in a state constitution neant that
education was a “fundanental right” and that any i npi ngenent of that
right was subject to “strict scrutiny” wunder standard equal
protection analysis. Levittown was one of the cases in this second
wave, and it was anong the majority of cases that found that unequa
fundi ng of school districts did not violate state equal protection
cl auses.

Comrent ators point to three cases decided in 1989 by the
hi ghest courts of Mntana, Kentucky, and Texas as the begi nni ng of

the third wave (see Heise, supra, 68 Tenple L Rev at 1162).° Wth

sonme exceptions, third wave cases de-enphasize equal protection
analysis and rely instead solely on education clauses in state

constitutions (e.g. Abbeville Co. School Dist. v State of South

Carolina, 335 SC 58, 515 SE2d 535 [ SC 1999]; MDuffy v Secretary of

the Executive Ofice of Education, 415 Mass 545, 615 NE2d 516 [ Mass

1993]; cf. Brighamv State, 166 Vt 246, 692 A2d 384 [Vt 1997] [ post-

1989 case enpl oyi ng equal protection analysis to strike down school
fundi ng schene]).

Al though the third wave cases contain greater diversity
in |legal reasoning than some comrentators suggest, these cases are
for the nost part characterized by an enphasis on adequacy rat her

than equality. Plaintiffs in the initial tw waves of school

*The three 1989 cases are Helena El ementary School Dist. v
State (236 Mont 44, 769 P2d 684 [ Mont 1989]), Rose v The Counci
For Better Education (790 SW2d 186 [Ky 1989]), and Edgewood
| ndep. School Dist. v Kirby, 777 SW2d 391 [Tx 1989]).
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fundi ng cases tended to enphasi ze reduci ng spendi ng di sparities and
focused on input nmeasures |ike per-pupil spending. Plaintiffs in
third wave cases concentrate instead on the sufficiency of school
funding and postulate that there is a constitutional floor of
m nimal | y adequate education to which public school students are
entitl ed. Were courts have found that the education afforded
public school students falls below this constitutional floor, they

have found violations of their state constitutions (see Abbeville

Co. School Dist. v State of South Carolina, 335 SC 58, 515 SE2d 535

[ SC 1999]; DeRolph v State O Chio, 78 Chio St3d 193, 677 NE2d 733

[Chio 1997]; MDuffy v Secretary of the Executive Ofice of

Education, 415 Mass 545, 615 NE2d 516 [Mass 1993]; Rose v The

Council For Better Education 790 SWd 186 [ Ky 1989]).

In third wave cases courts are called on to give content
to education clauses that are conposed of terse generalities. For
exanple, in Chio the relevant constitutional provisionrequires the
state legislature to secure “a thorough and efficient system of
common schools” (Chio Const art VI, 8 2). In South Carolina the
rel evant constitutional provisionprovides only that the |l egislature
“shall provide for the maintenance and support of a systemof free
public schools open to all children in the state” (SC Const art X,
§ 3).

In Rose v The Council For Better Education (790 S\Wd 186)

the Suprenme Court of Kentucky placed a detailed gloss upon that

state’s typically vague education clause. The court held that the
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constitutional nmandate that the state “provide an efficient system
of common school s throughout the state” neant that it nust create
a school system that has as its goal “each and every child[‘s]”
devel opnment of seven “capacities.”® The goals articulated in Rose,
t hough rel atively detail ed and anbitious, have been foll owed by at
| east three states in defining their own education clauses (see

G arenont School Dist. v Governor, 142 NH 462, 474, 703 A2d 1353 [ NH

1997]; McDuffy v Secretary of the Executive Ofice of Education, 415

Mass 545, 617, 615 NE2d 516 [Mass 1993]; Al abama Coalition for

Equity v Hunt, Oo. & the Justices, 624 So2d 107 [Ala 1993]

[ advisory opinion directing state legislature to follow order of
trial court]).
Rose is instructive in this case as it highlights what

the New York Court of Appeals did not do in its 1995 decision

®These seven “capacities,” which the Kentucky court found were
“mni mum goal s in providing an adequate education” are: “(i)
sufficient oral and witten communication skills to enable
students to function in a conplex and rapidly changing
civilization; (ii) sufficient know edge of econom c, social, and
political systens to enable the student to make infornmed choices;
(1i1) sufficient understandi ng of governnental processes to
enabl e the student to understand the issues that affect his or
her community, state, and nation; (iv) sufficient self-know edge
and know edge of his or her nental and physical wellness; (v)
sufficient grounding in the arts to enable each student to
appreciate his or her cultural and historical heritage; (Vi)
sufficient training or preparation for advanced training in
ei ther academ c or vocational fields so as to enable each child
to pursue life work intelligently; and (vii) sufficient |evels of
academ c or vocational skills to enable public school students to
conpete favorably with their counterparts in surroundi ng states,
in academcs or in the job market.” (Rose, supra, 790 SW2d at
212, & n 22.)
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Using the tenplate provided by the Court of Appeals in its 1995
decision, this court defines in the next section the neaning of
“sound basic education” guaranteed by New York State s Education

Article.

I11. THE LEGAL STANDARD FOR EVALUATI NG PLAI NTI FFS EDUCATI ON
ARTI CLE CLAI M

The Education Article of the New York State Constitution
provi des sinply:

The legislature shall provide for the

mai nt enance and support of a system of

free comon schools, wherein all the

children of this state may be educat ed.
(NY Const art XI, 8 1.)

The Court of Appeals has interpreted this article to
require the provision of “a sound basic education.” (Levittown,
supra, 57 Ny2d at 48.)

In its 1995 decision the Court of Appeals directed this
court to undertake a three-part inquiry in evaluating plaintiffs’
Education Article claim First, this court nust define what
constitutes a sound basic education. Second, the court nust
determ ne whether New York City school children are provided with
the opportunity to obtain a sound basic education in the Cty's
public schools. Third, if New York Cty public school children do
not have the opportunity to obtain a sound basic education, the

court nust determ ne whether there is a “causal |ink” between this

failure and the State’s systemfor funding public schools (86 Nyad
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at 317-18).

In this section the court provides a definition of sound
basi c education. In section|IVithe court will determ ne whet her New
York City public school students are provided with a sound basic
educati on. In section V, the court wll address the causation
i ssue.

In its 1995 decision, the Court of Appeals stated:

W do not attenpt to definitively
specify what the constitutional nandate
of a sound basic education entails.
G ven the procedural posture of this
case, an exhaustive discussion and
consi deration of the neaning of a “sound
basic education” is premature. Only
after discovery and the devel opnent of a
factual record can this issue be fully
eval uated and resol ved. Rat her, we
articulate a tenplate reflecting our
j udgnent of what the trier of fact nust

consi der in determ ni ng whet her
def endants have net their constitutional
obl i gati on. The trial court wll have

to evaluate whether the children in
plaintiffs’ districts are in fact being
provi ded the opportunity to acquire the
basic literacy, calculating and verba
skills necessary to enable them to
function as civic participants capable
of voting and serving as jurors.

(1d. at 317-18.)

The Court of Appeals also nade it clear that the State
must assure that certain essential inputs are provided to public
school students.

Children are entitled to mnimlly
adequat e physi cal facilities and

cl assroons which provide enough |ight,
space, heat, and air to permt children
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to | earn. Chil dren shoul d have access
to mnimally adequate instrunentalities
of learning such as desks, chairs,
pencil s, and reasonabl y current
t ext books. Children are also entitled
to mnimlly adequate teaching of
reasonably wup-to-date basic curricula
such as reading, witing, mathematics,
sci ence, and soci al st udi es, by
sufficient personnel adequately trained
to teach those subject areas.

(ILd. at 317.)

A The Education Article Requires a Sound Basic
Education, Not One That is State of the Art

The defendants are correct when they argue that the Court
of Appeal s’ 1995 decision did not call for the provision of a “state
of the art” education. The Court clearly intended that a sound
basi ¢ educati on shoul d not be defined in a way that incorporates the
hi ghest aspirations of educators. The Court repeatedly used the
ternms “adequate,” “basic,” and “m ninmally adequate” to describe the
education to be provided to the State’ s public school students. The
Court of Appeals did not, as other states’ high courts have done,
adopt the anbitious “m ni numgoal s” for an adequate education first

set forth by Kentucky's Suprene Court in Rose v The Council For

Better Education (790 SW2d 186, 212).

Further evidence that the Court of Appeals did not set
the constitutional floor by reference to a state of the art
education is the Court’s statenent that

because many of the [ State Board of
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Regent s’ State-wi de educationa
standards] exceed notions of a
m nimal |y adequate or sound basic

educat i on - - some are al so
aspirational -- prudence should
govern utilization of the Regent’s
st andar ds as benchnar ks of

educat i onal adequacy. Proof  of

nonconpliance wth one or nore of

the Regents ... standards nay not,

st andi ng al one, establish a

vi ol ation of the Education Article.
(86 Ny2d at 317.)

After the Court of Appeals’ 1995 decision the New York
State Board of Regents pronulgated nore rigorous educational
standards. Therefore, contrary to plaintiffs’ argunment, these new
standards a fortiori cannot constitute the definition of a sound
basi c educati on.

The new st andards, cal |l ed the Regents Learni ng St andards,
were adopted in 1996 after nore than a decade of devel opment. The
st andards enbrace seven areas of study.’ In each of these subject
areas, four or five basic standards are set forth. Each standard
is then applied at three levels (elenentary, internediate and
comencenent). Exanples of student work that denonstrate nastery

of the standards acconpani es the standards. Sone of the Regents

Learni ng Standards set forth in general terns basic skills and areas

"These seven areas are: English Language Arts; Social Studies;
Mat hemati cs, Science and Technol ogy; the Arts; Languages O her
Than English; Career Devel opnent and Occupational Studies; and
Heal t h, Physical Educati on and Hone Econom cs.
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of knowl edge that fall well wthin a sound basic education.?
However, it is clear when | ooking at exanpl es of student work that
satisfy the standards that sonme of the standards require work that
exceeds a sound basic education.® Accordingly, the court nmust heed
the Court of Appeals’ direction to use the new standards wth
“prudence.”

Even if the new Regents Learning Standards were not nore
rigorous than the old, this court would reject using the new
standards to enbody the definition of sound basic education.
Admttedly it would tenpting to use the Regents Learning Standards
to provide content for the sound basic education standard as the
plaintiffs’ urge. The Standards’ specificity would probably help
the court take the neasure of the education provided New York City
public school students, just as they help the Regents do the sane.
However, this approach would essentially define the anmbit of a
constitutional right by whatever a state agency says it is. This
approach fails to give due deference to the State Constitution and
to courts’ final authority to “say what the law is.” (Marbury v

Madi son, 1 Cranch [5 US] 137, 177; Schieffelin v Konfort, 212 NY

520, 530-31.)

Fi nal ly, the Court of Appeal s | eft undi sturbed

8E. g. Learning Standards for English Language Arts, Standard 1
Comrencenent .

°E. 9. Learning Standards for Mathematics, Science, and
Technol ogy, Standard 4, Commencenent.
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Levittown’ s hol ding that inequalities in school funding anong school
districts do not run afoul of the State Constitution. Accordingly,
defendants are correct that differences in spending anong school
districts do not, standing al one, establish that any of the | ower-

spending districts receive |less than a sound basi c educati on.

B. A Sound Basic Education Instills the Skills
St udents Need to Becone Productive Citizens

VWiile it is inportant to recognize the limts of the
sound basi c education standard set forth by the Court of Appeals,
this court rejects defendants’ contention that the Court of Appeals
gave a final definition of sound basic education and that that
definition is limted to an education sufficient to allow high
school graduates sinply to serve as jurors and voters.

First, the portion of the Court of Appeals’ decision
guoted above nmakes clear that the Court did not “definitively
speci fy what the constitutional concept and mandate of a sound basic
education entails.” (86 Ny2d at 317.) Instead the Court held that
“Io]lnly after discovery and the devel opnent of a factual record can
this issue be fully evaluated and resolved.” (1d.)

Second, the Court of Appeals described its summary of a
sound basic education as a “tenplate.” A tenplate is a guide for
constructing sonmething; it is not the thing itself.

Finally, the statutory requirenents for voting and for

serving on a jury are low Wth sone m nor exceptions, New York
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State | aw provides any United States citizen residing in the State
who is 18 years of age or older, who is not nentally inconpetent,
who is not an incarcerated felon or previously incarcerated felon
wi th an unexpired sentence or parole term and who has not offered
to sell his vote or buy that of another, nmay register to vote (see
Election Law 88 5-100, 5-102, 5-104, 5-106; 49 New York
Jurisprudence2d El ections 88 84-123). Simlarly, jury service is
open to anyone eighteen years or older who is a citizen of the
United States and resident of the relevant county, who can
under st and and communi cate in the English | anguage, and who has not
been convicted of a felony. (Judiciary Law 8§ 510.) dearly the
Court of Appeals’ tenplate describes qualities above these |ow
t hreshol ds.

The Court of Appeals invoked voting and jury service as
synecdoches for the larger concept of productive citizenship (see
86 Ny2d at 316 [sound basic education should consist of skills
necessary to enable children “to eventually function productively
as civic participants capable of voting and serving on a jury”]).
Productive citizenship means nore than just being qualified to vote
or serve as a juror, but to do so capably and know edgeably. It
connotes civic engagenent. An engaged, capable voter needs the
intellectual tools to evaluate conplex issues, such as canpaign
finance reform tax policy, and gl obal warmng, to nane only a few
Bal | ot propositions in New York City, such as the charter reform

proposal that was on the ballot in Novenber 1999, can require a
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close reading and a famliarity with the structure of |[ocal
gover nnent .

Simlarly, a capable and productive citizen doesn't
sinply showup for jury service. Rather she is capable of serving
inpartially ontrials that may require |l earning unfamliar facts and
concepts and new ways to communi cate and reach decisions with her
fellow jurors. To be sure, the jury is in sone respects an anti -
elitist institutionwherelife experience and practical intelligence
can be nore inportant than formal education. Nonetheless, jurors
may be called on to decide conplex matters that require the verbal,
reasoni ng, math, science, and socialization skills that should be
inparted in public schools. Jurors today nust determ ne questions
of fact ~concerning DNA evidence, statistical analyses, and
convoluted financial fraud, to nanme only three topics.

Def endants argue that passage of the Regents Conpetency
Tests -- which neasure the reading, witing and nmathematic
conpetency required of eighth to ninth graders -- is a sufficient
indicator that a student is capable of voting or serving on a
jury. 10 Def endants’ expert witness, Professor Herbert Wl berg, a
prof essor of education and psychol ogy at the University of Illinois
- Chicago, testified that nost nedia coverage of elections is
pitched at an eighth to ninth grade | evel of readi ng conprehension

and that therefore any student who passes the Regents Conpetency

“The Regents Conpetency Tests are discussed at greater |length
bel ow.
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Test is a productive citizen capable of voting or sitting on a jury.
The court was not persuaded by this testinony. Thi s argunent
inplies that the Court of Appeals believed that the State
Constitution requires only that graduates of New York City s high
school s receive a ninth-grade educati on.

Beyond voting and jury service, productive citizenship
i npl i es engagenent and contribution in the econony as well as in
public life. Def endants make nmuch of the fact that the Court of
Appeal s* 1995 decision contains no explicit reference to public
school s’ duty to give students the foundational skills they need to
obt ai n productive enpl oynent or pursue hi gher education. The court
finds that this duty is inherent in the Court of Appeal s’ adnonition
t hat students nust be prepared to becone productive citizens.

Any other interpretation of the 1995 decision would
ignore a wuniversally wunderstood purpose of public education.
Plaintiffs presented unrebutted expert testinony that preparing
students for enploynent has traditionally been one of the rational es
for public education. This point has been recognized by the New
York State Education Departnent and i n papers generated by national
conferences on public education. The Suprene Court has |ong
recogni zed that public education is neant to assist students to
beconme “self-reliant and self-sufficient participants in society.”

(Wsconsin v Yoder, 406 US 205, 221 [1971].) Most state courts that

have exam ned t he substantive right to educati on under the education

clauses of their constitutions have recognized both <civic
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participation and preparation for enploynent as the basic purposes
of public education.?t

Finding that a sound basic education enconpasses
preparation for enploynent begs the question: what |evel of
enpl oynent? The Court of Appeal s’ 1995 opi ni on does not explicitly
address this issue. It is reasonable to assune that the Court of
Appeals did not intend that the City’'s high school graduates need
only be prepared for | ow | evel jobs paying the m ninmnumwage. On the
ot her hand, the Court’s use of the “mninmally adequate” standard
i ndi cates that a sound basic education does not require that npst
of the Gty’'s public school graduates be accepted into elite four-
year coll eges and universities in preparation for lucrative careers.
Sonme m ddl e ground between these two extrenes conports with the
Court of Appeal s’ enphasis on preparation for productive citizenship
and its eschewal of a state of the art standard.

The Court of Appeal s’ enphasis on productive citizenship
connotes an education that contributes to society’s econom ¢ needs

as well as high school graduates’. An enphasis on the econom c

“E g. Abbeville Co. Sch. Dist. v South Carolina, 335 SC 58,
68-9, 515 SE2d 535 (SC 1999); d arenont School Dist. v Governor,
142 NH 462, 474-5, 703 AD2d 1353 (NH 1997); Canpbell Co. School
Dist. v Wom ng, 907 P2d 1238, 1259 (Wo 1995); Rose v The
Council for Better Education, 790 SWad 186, 212 (Ky 1989);
Edgewood I ndep. School Dist. v Kirby, 777 SW2d 391, 395-6 (Tx
1989); Pauley v Kelly, 162 WVa 672, 705-6, 255 SE2d 859 (W Va
1979); Seattle Sch. Dist. No.1 v Washington, 90 Wash2d 476, 517,
585 P2d 71 (Wash 1978); Robinson v Cahill, 62 NJ 473, 515, 303
A2d 273 (NJ 1973); Serrano v Priest, 5 Cal 3d 584, 605, 487 P2d
1241 (Ca 1971).
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needs of society requires that this court |ook at the current and
projected | abor needs of the State of New York in general and the
needs of New York City in particular. However, the | abor needs of
the City and State nust be bal anced with the needs of high school
graduates. For exanple, while the greatest expansion in the |ocal
| abor mar ket m ght be conposed of |ow | evel service jobs, such jobs
frequently do not pay a living wage. A sound basic education woul d
give New York City s high school graduates the opportunity to nove
beyond such worKk.

This analysis necessarily rests upon a dynamc
interpretation of the Education Article. That the definition of
sound basi c education nust evolve is axiomatic. |f the neaning of
the Education Article were to be frozen as of 1894, when it was
added to the State Constitution, the Article would cease to have any
relevance. It is undeniable that the |evel of skills necessary to
obt ai n enpl oynent in today’ s econony exceed those required in 1894.
“The Constitution is to be construed ... to give its provisions
practical effect, so that it receives ‘a fair and |iberal
construction, not only according to its letter, but also according
to its spirit and the general purposes of its enactnent.’”

(G nsberg v Purcell, 51 Ny2d 272, 276 [1980], quoting Pfingst v

State of New York, 57 AD2d 163, 165 [1977].)

The remaining portion of this subsection constitutes
findings of fact concerning the | abor needs of New York Cty and

St at e.
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The unrebutted evidence presented at trial denonstrates
that New York Cty has experienced a contraction of its
manuf acturing sector and a concomtant rise of its service sector.
Stated in broad terns, jobs that pay a |living wage in the service
sector require a nore rigorous formal education than jobs that have
historically paid aliving wage in the Gty s manufacturing sector.
The plaintiffs submtted substantial evidence that there is a
consensus anong educators, |abor experts, and business and
governnment | eaders around the nation that, as stated in the policy
statenment of the 1996 National Education Sunmt:

Today’ s econony demands that all
hi gh school graduates, whether they
are continuing their education or
are noving directly into the
wor kf orce, have higher |evels of
skills and know edge. 2

The educational demands of New York City's current
econony were recently sumari zed by the Mayor’s Advi sory Task Force
on the Gty University of New York (“CUNY”). The CUNY Task Force
was created by Mayor Guliani to exam ne issues faced by CUNY,
including the extensive need for renedial education for
matri cul ati ng students — many of whomare graduates of New York Gty

public school s. The Task Force was chaired by Benno Schm dt,

formerly President of Yale University and, before that, Dean of the

2The 1996 National Education Summit was a neeting convened in
New York State concerning education and the econony attended by
the President of the United States, and nunmerous state governors
and chi ef executive officers of major corporations.

24



Col unmbi a University School of Law. The Task Force retained both
Price Waterhouse Coopers and the RAND Corporation to investigate
CUNY’ s current operations.

The CUNY Task Force’s final report, issued in June 1999,
states that the mnimumskills necessary to conpete successfully for

good jobs are “high-level academc skills.”

Qpportunities for | ess- educat ed
wor ker s are i kely to keep
decl i ni ng, whi | e conti nued

increases in the service sector
wi Il bring nore good jobs to people
with conputer skills who are
literate, can wite, and are well -
grounded in sci ence and
mat hemat i cs.

Plaintiffs’ expert Professor Henry Levin, who has
conducted research and published numerous papers concerning the
econom cs of education, testified that between 1969 and 1998, the
earnings of high school dropouts and high school graduates have
declined relative to those of college graduates. Dr. Levin also
found that the earnings of high school graduates, adjusted for
inflation, declined during that tinme. The court finds Dr. Levin's
findings to be credi ble and wel | -founded.

The Governor’s npbst recent Executive Budgets have
stressed the increasing inportance to the State of its high
t echnol ogy sector. However, there is a disconnect between the
skills of the State’s and City’'s | abor forces and the needs of the

hi gh technol ogy sector. I ndeed, the nyriad high-technol ogy

conpani es that have sprung up in the last five years in New York
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Cty's Silicon Alley nust often go outside the City and State for
personnel with appropriate skills.

In sum this court finds that a sound basic education
consists of the foundational skills that students need to becone
productive citizens capable of civic engagenent and sustaining

conpetitive enpl oynent.

C. Plaintiffs’ Standing

Al nost as an afterthought, defendants raise the issue of
plaintiffs’ standing in a one and-a-half page section near the end
of their menorandum of | aw. Def endants do not explain why they
raise this issue for the first tinme at this late juncture, after
extensive notion practice raising other issues of justiciability and
a seven-nonth trial. Plaintiffs, apparently unaware that defendants
would raise this issue, do not nention it in their post-trial
subm ssi ons.

Standing is a core requirenent that a party requesting
relief froma court have an injury in fact that is redressable by

a judicial resolution (see Comunity Board 7 of WMnhattan v

Schaffer, 84 Ny2d 148, 154-5 [1994]). An organi zation may have
standing if one or nore of its nenbers would have standing to sue,
if the clains it brings are germane to the organi zation’ s purposes,
and if neither the claimnor the renedy necessarily requires the
participation of the individual nenbers of the organization (The

Society of the Plastics I ndus. v County of Suffolk, 77 Ny2d 761, 775
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[ 1991]).

Standing vel nonis athreshold determ nation that, “when
chal | enged, nust be considered at the outset of any litigation.”
(Id at 769.) However, this court is conpelled to reach the issue
even though defendants herein raise it only at the el eventh hour.
St andi ng, unli ke capacity to sue, concerns this court’s jurisdiction

and may not be waived (GCty of New York v State of New York, supra,

86 NY2d at 292; cf. Santoro v Schreiber, 263 AD2d 953, |v dism ssed

94 Ny2d 817 [1999]).
Def endant s argue that none of the plaintiffs established
injury in fact at trial. The court disagrees. Lead plaintiff CFE

is an organization conprised, inter alia, of school parent

organi zations. As discussed below, the children of these parents
who attend public school in New York City have established an injury
in fact which is redressable by this court. Pursuant to CPLR 1201
children nust appear in court via their parent or guardian.
Accordi ngly, CFE has nenbers who have suffered an injury in fact
redressable by this court. The other requirenents of organizati onal
standing are easily satisfied. CFE is an organization founded to
reform school funding in New York State, so its mssion is clearly
related to the clains it asserts in this action. Finally, the
participation of its nenbers was not necessary to prosecute this

action nor to devise a renedy.

| V. THE EDUCATI ON PROVI DED TO NEW YORK CI TY’ S PUBLI C SCHOCL
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STUDENTS
The followng constitute the court’s findings of fact
regarding the New York City School District and the education it

provides its students.

A, Summary of the Structure of New York City's Public
School s

New York City’'s public school system is the | argest
school district in the United States, conprised of approximtely
1100 school s serving a student population of 1.1 mllion. In the
1999- 2000 school year New York City’'s public schools enpl oyed over
135, 000 people, including approximtely 78,000 teachers, 19,000
teachers’ aides, and 13,000 other adm nistrators and pedagogi ca

enpl oyees.

1. School Covernance

Overall supervision of the New York City public schoo
systemis vested in the central Board of Education (“BOE’) which has
seven nenbers. Each of the five Borough Presidents appoints one BOE
menber and the remaining two nenbers are appointed by the Mayor.
BOE appoi nts a Chancel lor (currently Harold Levy) who i s responsi bl e
for the operation of the school system

The systemi s divided into 32 geographical |l y-based school

districts to provide elenmentary and m ddl e school education and si x
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hi gh school districts for secondary school education.?®® Each
district is supervised by a district superintendent who, as of 1996,
is responsible to the Chancellor for the operation of all the
schools with their respective districts. Conmunity school districts
are al so supervised by el ected community school boards. Hi gh school
districts are not supervised by comunity school districts and
report only to the Chancellor. In addition to these geographically-
based districts there are four non-geographical districts in New
York City.

In 1996, changes in State |law altered the structure of
the City's school system The authority of community school boards
to control and operate el enentary and m ddl e school s was revoked by
the State | egislature. The | egislature gave the Chancellor the

authority to appoint community school district superintendents from

BOf the six high school districts, three are coterm nous with
t he borough boundari es of Manhattan, Queens and the Bronx. The
Br ookl yn Hi gh School Superintendency includes over half of the
hi gh schools in Brooklyn. The Brooklyn and Staten Isl and
Superintendency (BASIS) includes the rest of the Brooklyn Hi gh
Schools as well as the high schools on Staten Island. The sixth
hi gh school district is the Alternative H gh School D strict.

“These four districts are: 1) the Alternative H gh School
Superi nt endency, which includes schools that serve students with
academ c and other problens; 2) District 75 conprises all of the
sel f-cont ai ned speci al education schools for severely and
profoundly disabled children; 3) District 85 is the Chancellor’s
district, a centrally supervised district that includes 47
extrenely | ow perform ng schools fromaround the City; and 4)
District 89, a very small district established to govern a few
anomal ous school s.
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a list of candidates proffered by the community school boards, and
the authority to term nate superintendents. These changes have
i ncreased the Chancel lor’s authority over community school district
superi nt endent s. Under this new gover nance st at ut e,
superintendents, rather than community school boards, have basic
operating authority over how resources are used in the various
districts.

Under New York State law, BOE is subject to the
jurisdiction of the Board of Regents and the New York State
Educati on Departnent (“SED’). The Board of Regents is conposed of
si xteen individuals, one fromeach of the State’s twelve judicial
districts, and four fromthe State at | arge, each of whomis el ected
to a five-year termby concurrent resolutions of both houses of the
| egi sl ature. In any area where the |egislature has not enacted
specific statutes regardi ng educational policy, the policies issued
by the Regents serve as the policies of the State. |In practice, the
Regents have broad legislative authority over the State's
educational systemand are charged wi th overseei ng SED and choosi ng
the State’s Conm ssioner of Education. The Regents determ ne the
standards by which all state elenentary and secondary school s shal
oper at e.

Wil e the Regents have no authority to determ ne school
financing, the Regents, along with the Conm ssioner of Education,
make annual finance recommendations to the State |egislature.

Fundi ng proposals are also contained in the Governor’s Executive
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Budget, which states the Governor’s opening position in subsequent

negotiations with the I|egislature. The | egislature eventually
enacts an annual budget bill which is signed into law by the
Gover nor .

SED is the Regents’ admnistrative arm  Together wth
the Comm ssioner of Education, SED is charged with the genera
managenent and supervision of the State’'s public schools. Subject
to specific statutory mandates and the general control of the
Regents, the Comm ssioner of Education possesses supervisory
authority over all aspects of the public schools. The
Comm ssioner’s authority includes the power to pronulgate
regul ati ons, to exam ne and i nspect school facilities and curricul a,
and to advi se and gui de school officers and other public officials
inall districts and citiesinthe State wwth regard to their duties
and the general nmanagenment of the schools (Education Law 88 215,
305[2]). SED is not responsible for the day-to-day operation of
public schools, but it does influence the operation of the schools
by specifying the nature of the curricula, determ ning teaching
standards, and issuing regulations pertaining to the rights of

st udents.

2. Denographic Profile of New York City Public
School Students

The students served by the New York Gty public schools

cone from varied backgrounds. Approximately 37% of students are
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Lati no; 35%are African-Anerican; 15.5%are Wite; 11.5%are Asian;
and less than 1% are Anmerican Indian or Al askan Nati ve.

Close to 180 |anguages and dialects are spoken by
students as their native tongue. BOE classifies approximtely 16%
of Gty public school students as “Limted English Proficient”
(“LEP")® a designation given to students who score bel ow t he 40!
percentile on a |anguage assessnent test. The | arge nunber of
English Language Learners (“ELLs”) in New York Cty is not
surprising given that alnbst one in eleven students is a recent
i mm grant.

A defining characteristic of the New York City public
school systemis its high concentration of students from poor and
|l ow inconme famlies. In the 1998-99 school year, approxinmately
442,000 children -- out of a total student attendance that year of
1,093,071 -- canme from famlies receiving Aid to Famlies wth
Dependent Chil dren. In the 1997-98 school 73% of students from
ki ndergarten through 6'" grade were eligible to participate in the
free lunch program conpared with 5% in the rest of the State.

A large nunber of New York City public school students
have special needs that require themto attend full-tinme or part-
ti me special education prograns. As of Decenber 1, 1997, the nost

recent figure submtted in evidence, nore than 135, 000 students were

®BCE has recently replaced the term“Linmted English
Proficient” wth “English Language Learner.”
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enrolled in such prograns.

The intersection of factors such as students’ poverty,
immgration status, and limted English | anguage proficiency neans
that New York City has a high proportion of students “at risk” for
academc failure. In the Regents’ fornulation “at risk” students
are defined as

t hose students whose social, economc
or personal circunstances are not
supportive of successful schooling...
They are at-risk of not conpleting
hi gh school, and, as aresult, wll be
deni ed future opportunities for future
participation in and contribution to
the economc, social, cultural and
civic life of their communities.

The correlation between high poverty and | ow academ c
performance is well docunented in numerous State publications, and
was confirmed by fact and expert w tnesses for both defendants and
plaintiffs. The evidence points to several causes of the depressed
academ c¢ achievenent of poor children. Plaintiffs experts
testified that <children in poverty are often educationally
di sadvant aged by donestic environnents that do not encourage, and
soneti nmes i npede, academ c endeavor. Parents inlowincone famlies
frequently work long hours and often do not have nuch fornmal
educati on thensel ves. Thus they frequently lack the tine to engage
inactivities to bolster their children’ s education. Additionally,
famly i ncome nust be spent on food and shelter and frequently there

islittle noney | eft over for books or other educational tools. For

nmost lowincone famlies a honme conputer remains unaffordable.
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However, even if noney were available, |owincome parents wth
little formal educati on may not appreciate the need for educati onal
enri chnment via books, educational toys or a conputer. Children of
low incone famlies typically start school w thout such skills as
know edge of the al phabet, sound/synbol relationships, famliarity
with counting and nunbers, and vocabul ary and concept devel opnent.
Al l the di sadvant ages summari zed i n thi s paragraph may be conpounded
in poor single-parent famlies.

QO her factors that often attend poverty, such as
honel essness, frequent change of residence, teen pregnancy, and poor
heal t h, have negative effects on educational achi evenent.

Low i ncone students frequently live in areas and attend
schools with high concentrations of poverty, which Iimts their
contact wth higher achieving students from nore privileged
backgrounds. |Isol ation of | owincone students fromhi gher achi evi ng
peers can reinforce negative attitudes toward school i ng.

Mnority status is another socioeconom c indicator that
is negatively correlated with student achi evenent, in part because
it is linked with poverty. According to SED, mnority students are
“nore likely than white students to attend public schools wth
concentrated poverty” where “concentrated poverty” is defined as
more than 40% of students’ famlies on public assistance. The
evi dence indicates that race and ethnicity are not pure proxies for
poverty, however. Plaintiffs expert Dr. David Gisner conducted

a study of academ c achi evenent by mnorities in which he controll ed
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for poverty status, parents’ education and famly incone. Dr.
Gismer found that race and ethnicity can be correlated with | ower
academ c performance. The cause of this phenonenon has yet to be
determ ned by social scientists. Explanations include the |egacy
of historic discrimnation inflicted upon African-Anericans and
Latinos, and the rise of an anti-academ c “oppositional” culture
anong sone Bl acks and Latinos that equates working hard in school
with “acting Wiite.” It is not necessary to resolve this question
in order to decide the issues presented by this |awsuit.

Recent immgrants also face form dable obstacles to
academ c success. They are plagued by the sane factors, discussed
above, that attend poverty. Lack of proficiency in English and
unfam liarity with American culture can also all have a negative
effect on the academc performance of the children of recent
i mm grants.

As discussed in section V below poverty, race,
ethnicity, and inmmgration status are not in thensel ves
determ native of student achievenent. Denography is not destiny.
The amount of nelanin in a student’s skin, the home country of her
ant ecedents, the anmount of noney in the famly bank account, are not
t he i nexorabl e determ nants of academ c success. However, the life
experiences sunmari zed above that are correlated with poverty, race,
ethnicity, and immgration status, do tend to depress academc
achi evenent .

The evi dence i ntroduced at trial denonstrates that these
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negative |life experiences can be overconme by public schools wth
sufficient resources well deployed. It is the clear policy of the
State, as formul ated by the Regents and SED, that all children can
attain the substantive knowl edge and master the skills expected of
hi gh school graduates. The court finds that the City's at risk
children are capable of seizing the opportunity for a sound basic

education if they are given sufficient resources.

B. Measuring a Sound Basic Education By Inputs and
Qut puts

In its 1995 decision the Court of Appeals directed this
court to evaluate whether New York City public school students are
recei ving a sound basic education by exam ning both “inputs,” the
resources available in public schools, and “outputs,” neasures of
student achievenent, primarily test results and graduation rates.

The inputs |isted by the Court of Appeals fall into three
| ar ge categori es:

1. “mnimally adequate teaching of

reasonably up-to-date basic curricula
such as reading, witing, mathemati cs,
sci ence, and soci al st udi es, by
sufficient per sonnel adequatel y
trained to teach those subject areas;”

2. "mnimlly adequat e physi cal

facilities and cl assroons whi ch

provi de enough |light, space, heat, and
air to permt children to learn;” and

3. “mnimally adequate instrumentalities
of learning such as desks, chairs,
pencil s, and reasonabl y current
t ext books.”
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(86 Ny2d at 317.)

Teacher quality and curriculum are discussed in
subsections CE, below The adequacy of School facilities and
classroons is discussed in subsections F-G The adequacy of
“instrunentalities of l|earning” are discussed in subsection H,
bel ow. Educational outputs are discussed in subsection | bel ow.

Rel evant educati onal inputs and outputs nust be exam ned
over multiple years. The evidence at trial denonstrates the obvious
proposition that education is cunulative. Primary and secondary
school students acquire mastery of subjects by building on an
expandi ng base of know edge. A student’s result on a sixth grade
readi ng exam nation reflects her experience in grades one through

five, and not nmerely of what she has |earned in sixth grade.

C. Measures of Teacher Quality

The evi dence denonstrates the validity of the intuitive
conclusion that quality of teaching has a direct effect on student
out cones. This finding is confirned by SED studies, by the
enpirical studies of plaintiffs experts, and by the observations
of nunmerous BOE district superintendents who testified at trial
Even defendants’ experts agreed that quality teaching plays a role
in effective education, though they differed with plaintiffs on the
extent of that role and the correct neasures of teacher quality.

There are several probative nmeasures of teacher quality,

i ncludi ng the nunber of uncertified teachers teaching in New York
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City public schools, teachers’ scores on certification exans, and
the quality of teachers’ undergraduate educati on.

By each of these neasures, the quality of New York GCty’s
public school teachers -- in the aggregate -- is inadequate. The
court hastens to add that there are many excellent and dedi cated
teachers enployed in New York City public schools -- many of whom
foster |earning under extrenely adverse conditions. It is not
hyperbolic to descri be sone New York City public school teachers as
heroes. However, there are too many ill-trained and i nexperienced
teachers to neet the difficult challenges presented in the New York

City public schools.

1. Certification
As part of its effort to ensure that qualified teachers
are enployed in the State’s public schools, the State created a
systemof certification. New York City has an overl appi ng system
of license requirenents for teachers. Under the current systemin
effect until 2003, the State has two categories of certification and
a third category for wuncertified teachers <called tenporary

i cense. ® In 2003 the Regents wll inpose nore rigorous

A provisional certificate (the nore junior of the two
certificates) is valid for five years and requires a bachelor’s
degree with credits in the teacher’s content area, professional
education credits, passage of the State’' s Liberal Arts and
Sci ence Test, passage of the State’'s Assessnent of Teachi ng
Skills, graduation from an approved teachi ng program (or
satisfaction of an alternative transcript review) and conpl etion
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certification standards.

It is possible for an uncertified teacher to be an
effective pedagogue. However, the evidence at trial denonstrates
that |ack of certification is generally an indicator that a teacher
falls below mniml adequacy. The court also finds that the
converse is not true. Numerous BOE personnel, including district
supervisors, testified that certification standing alone is no
guar antee of teacher quality. The court finds this testinony to be
credi bl e.

For the | ast decade, approxinmately 10 to 14% of New York
City’ s public school teachers have | acked certification in any given
school year. The specific percentage of uncertified teachers |isted
as enployed in a given district at a specific tine is dependent upon
which persons are counted as teachers, the definition of
certification wused, and the tine in the school year that
certification is assessed. Although figures from various sources
differ slightly, they denonstrate that there is a high percentage
of uncertified teachers working in New York City’ s public schools.

Plaintiffs’ expert Professor Hamlton Langford, a

of a child abuse and prevention course. Requirenents for a
permanent certificate (which is valid for life) are satisfaction
of the requirenents for a provisional certificate, a master’s
degree two years of teaching or a one-year internship, passage of
a test in a subject area if applicable to their teaching, passage
of the performance portion of the Assessnent of Teaching Skills
in which the individual is videotaped teaching. To teach w thout
certification under a tenporary |license, an individual need only
have a bachelor’s degree and be nom nated by a district that has
exhausted its supply of certified teachers.
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pr of essor of econom cs and public policy at the State University of
New Yor k at Al bany, defined as uncertified any teacher who does not
teach a single course in a subject area for which he is certified.
(Such individuals may be certified in another subject.) Dr .
Langford’ s research denonstrates that in the 1997-98 school year,
the last year for which data were available, 13.7% of New York
City’ s public school teachers were not certified in any subject they
taught, as conpared with only 3.3%in the rest of the State. Using
a slightly different standard, SED issued a report that found that
in 1997-98 17%of New York City’s public school teachers taught nore
than 20% of their tinme in a subject in which they lack state
certification, conpared wth a statew de average (whi ch i ncl udes New
York City) of 9%? Statistics from BOE denpbnstrate that the
percent age of uncertified teachers has fluctuated between 11. 4% and
13. 3% bet ween the 1991-92 and 1999- 2000 school years.18

The highest percentage of uncertified teachers in New
York City high schools tend to be in math and sci ences. BOCE records
show that as of OCctober 1, 1999, 476 uncertified teachers taught

hi gh school biology, 152 taught high school chem stry, and 435

YState data on certification in New York City in the years
prior to 1997-98 is sonewhat less reliable in that it depended on
sel f-reporting and was not cross-checked by SED

¥The census of uncertified teachers by BOE was taken on
Cctober 1 in the years in question, relatively early in the
school year. The nunber of uncertified teachers tends to go up
as the school year progresses and as certified teachers quit or
retire.
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t aught hi gh school mathematics. Using the conservative assunptions
that each teacher instructs five classes a day of 25 students each
(rmost high school classes are |larger), and that these uncertified
teachers were not replaced by certified ones, last year 59,500
students were taught high school biology by an uncertified teacher,
19, 000 students were taught high school chem stry by an uncertified
teacher, and 54, 375 students were taught hi gh school nathematics by
an uncertified teacher.

Def endants contend that these shortages are in subjects
in which there is a nationw de shortage of teachers. However, in
New York State localities other than New York City experience
nowhere near the shortages seen in the Gty.

Uncertified teachers tend to be concentrated i n New York
City's lowest perform ng schools. Such schools often present the
most difficult working conditions, such as poor physical plants,
| arge class sizes, and locations in high-crinme neighborhoods. To
sone degree, this concentration of wuncertified teachers in |ow
perform ng school s i s enabl ed by the teachers’ coll ective bargaini ng
agreenment with BOE. Wth sone restrictions, experienced teachers

are able to transfer out of such schools pursuant to a contract

provision that gives senior teachers priority in filling vacant
positions in other schools. It is understandable that many, though
not all, experienced teachers faced with the poor worki ng conditions

of many low performng schools would take the opportunity to

transfer to schools in safer neighborhoods with better working
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conditions. This phenonenon is likely to increase in the com ng
years as retirenments increase (for reasons described below)
provi di ng nore opportunities for the remai ni ng experi enced teachers
to transfer from|l ow perform ng schools.

I ndeed BOE has failed to enploy sufficient certified
staff inits very worst schools, known as School s Under Regi stration
Review (“SURR’)?!, despite a mandate from SED that it hire only
certified teachers in such schools as of Septenber 1, 1999. The
Regents have mandated that all schools shall have only certified
teachers by 2003. The evidence suggests that BOE wi ||l have great
difficulty fulfilling this nmandate.

Speci al education progranms have a high proportion of
uncertified teachers. In District 75, which conprises all of the
sel f - cont ai ned speci al educati on school s for severely and prof oundly
di sabled children, 25% of the teachers are wuncertified. In
bi I i ngual special education classes, nearly 50%of the teachers are
uncertified.

The Regents’ decisions to renove uncertified teachers
from SURR schools, and from the system entirely by 2003, are
evi dence that uncertified teachers are | ess able to provi de New York

Cty public school children wth a sound basic educati on.

¥I'n 1989, the State began requiring that all schools within
its jurisdiction be registered. Registration review status
indicates that SED is considering revoking a school’s
regi stration because of poor performance (see 8 NYCRR §
100. 2[ p]).
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2. Passage Rates on Certification Exam nations

The probative evidence at trial denonstrates that passage
rates on certification examnations is predictive of teacher
performance. Such evi dence included expert testinony by Professor
Ronal d Ferguson of the Kennedy School of Governnent at Harvard
Uni versity. Usi ng volum nous data collected in Texas during the
1980s, Dr. Ferguson convincingly denonstrated a strong positive
relati onship between teacher quality as neasured by certification
test scores and student achi evenent.

Def endants’ expert, Professor Eric Hanushek of the
Economi cs Department at the University of Rochester, drew an
opposi te concl usion from Texas data concerni ng teacher test scores.
Apparently this data was fromnore recent years than those studied
by Dr. Ferguson, but Dr. Hanushek’s testinony on this matter was
terse. Dr. Hanushek testified that data from Texas tends to show
teachers with higher test scores do not affect student outcones.
As Dr. Hanushek set forth only his conclusion regarding the data
w t hout any discussion of his nethodol ogy, his testinony does not
rebut Dr. Ferguson’s.

Plaintiffs’ expert Dr. Langford denonstrated that New
York City public school teachers have a nmuch higher failure rate on
the State’'s certification examnations than do public school
teachers in the rest of the State. For teachers enployed in 1997-
98, the first-time failure rate of the New York City public school

teaching force on the basic Liberal Arts and Sci ence Test (“LAST”),
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which is now required for all teachers, was 31.1% conpared with
4. 7% for teachers el sewhere in the State. The average first score
on the LAST for Gty teachers was 236.3 (220 is a passing score)
while the average first score on the test for teachers in the rest
of the State was 261.6. New York City teachers enpl oyed as of 1997-
98 also did poorly on their first attenpts on the El enentary and
Secondary Assessnent of Teaching Skills Witten Tests (“El enentary
ATS” and “Secondary ATS’). Nearly 27% of New York City teachers
failed the Elenmentary ATS, conpared with 3% of their peers in the
rest of the State; 25.7% failed the Secondary ATS, conpared wth
3.5%in the rest of the State.

On many of the content or subject matter exam nations,
whi ch test teachers’ know edge of their particul ar subject, New York
City teachers’ failure rates were even higher. For exanple 42.4%
of the math teachers currently teaching in New York City' s public
schools failed the math content exam nation at |east once.

Dr. Langford' s testinony was undercut sonewhat by one of
def endants’ experts, Professor M chael Podgursky, Chair of the
Econom cs Departnent at the University of Mssouri. Dr. Podgursky
testified that Langford s conparison of City teacher’s test scores
with those of teachers in other parts of the State nay have been
marred by inconplete data. In particular, Dr. Langford s data
appeared to have a disproportionate nunber of test scores for New
York City conpared with other areas in the State. Plaintiffs opine

that this may have been a result of the admttedly hi gher anount of
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turnover in New York City schools, which would result in nore
teachers taking the tests in the City, but this was not established
as a fact. Addi tionally, because of the unavailability of test
scores for teachers who were hired prior to the md-1980s, Dr.
Langford’ s test score anal ysis covers about 40% of New York City’'s
t eachers. Despite these valid criticisnms of his study, Dr.
Langford’ s testinobny concerning teacher test scores i s sone evi dence
that New York City teachers are in general |ess qualified than those

in the rest of the State.

3. Experience

The wunrebutted evidence validates the unremarkable
proposition that teachers, |ike any professionals, frequently
requi re several years’ experience to achi eve conpetency. The court
finds that teaching experience of two years or less is correl ated
W th poor teacher quality.

New York City public school teachers tend to have fewer
years’ experience than teachers in the renmainder of the State. The
attrition rate of new teachers is nore than 50%in their first six
years according to BOE data. |In addition to negatively affecting
teacher quality, high turnover can negatively affect a school’s
cohesiveness and ability to create cooperative effort anong
teachers. The | arge nunber of inexperienced teachers -- who, |ike
uncertified teachers, are di sproportionately assignedto the schools

with the greatest nunber of at risk students -- makes it nore
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difficult for New York City public schools to neet the needs of its

st udents.

4. Col |l ege or University Attended and Degree (bt ai ned

Finally, plaintiffs presented probative evidence that the
average New York City public school teacher attended a |ess
conpetitive college than the average public school teacher in the
rest of the State. For this analysis, plaintiffs ranked coll eges
using: 1) Barron’s college rankings, 2) the average SAT scores and
grades of admtted high school seniors, and 3) the average scores
on State certification exans of the coll eges’ graduates. According
to Dr. Langford's findings, which are based on State data, in 1997-
98 45% of New York City’'s public school teachers held undergraduate
degrees from CUNY institutions, and 48.8%hel d masters degrees from
CUNY institutions. BCE data show sonewhat smaller, though stil
significant, percentages of New York City teachers who have recei ved
under graduate and nmasters degrees from CUNY.

Dr. Langford’ s analysis also denonstrates that, in
addition to hiring teachers froml ess conpetitive institutions, New
York City tends to hire its teachers from the less qualified
graduates of any given undergraduate institution.

The Regents and SED have found that the quality of
under graduat e teacher prograns can have an effect on public school
student outcones. Pronpted by a report of its Task Force on

Teachi ng, the Regents have recently hei ghtened the requirenments for
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t eacher education prograns in New York State. The findings of SED
and the Regents are strong evidence that student outcones are
af fected by teacher quality as nmeasured by undergraduate i nstitution
att ended.

As neasured by the percentage of teachers with at | east
a master’s degree, New York City's public school teachers again
conpare unfavorably with those in the rest of the State. In 1997-
98, 16% of New York City's teachers held only a bachelor’s degree
or less, conpared with 10.9% of teachers in the rest of the State.
The sole neasure by which Cty public school teachers conpare
favorably with the teachers fromthe rest of the State is that a
hi gher percentage of City teachers have a master’s degree plus 30
credits. However, there was no evidence at trial that the
additional 30 credits is a neasure of teacher quality. The 30
credits may be in subjects wholly unrel ated to the subj ect(s) taught

by a teacher.

5. Professional Devel opnent
Prof essional in-service training, comonly known as
pr of essi onal devel opnent, involves the teaching of many skills to
new and experienced educators. It includes teaching everyday
teacher responsibilities such as classroom managenent, di scipli ne,
attendance taking and | esson planning. It also includes training
to keep staff know edgeabl e regardi ng content in specific subjects.

Finally, it includes the teaching of instructional strategies, such
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as nethods for determ ning whether students have mastered course
mat eri al .

Bot h SED and BCE have recogni zed the positive effects of
pr of essi onal devel opnent prograns on both new and experienced
teachers. The Regents have stated that professional devel opnent is
particularly crucial to help teachers deal with the needs of at risk
students. The substantial inadequacies of the New York City public
school teaching force enhances the need for effective professional
devel opnent prograns.

Prof essi onal devel opnent is essential in training and
mai ntai ning qualified teachers. Anmong ot her benefits effective
pr of essi onal devel opnent can aneliorate the shortcom ngs of new
teachers, keep teachers current in their subject areas, and
di ssem nat e techni ques for teaching at risk students. The evi dence
denonstrates that professional devel opnent is nost effective when
it is ongoing, tailored to a school’s | ocal needs, and conducted in
schools thenselves rather than at renote |ocations. Communi ty
school district 2, one of the nost effective school districts in New
York City, has placed special enphasis on such intensive, school-
based professional developnent. District 2's success in fostering
a well-qualified corps of teachers is evidence of the benefits of
pr of essi onal devel opnent .

Plaintiffs put on the stand SED personnel and severa
di strict superintendents all of whomtestified that the professional

devel opnent currently being provided to New York City public school
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teachers is inadequate, particularly given the nunber of at risk
students that attend the Gty s public schools. Districts wth the
greatest proportion of at risk students often spend the |east on
pr of essi onal devel opnent. Because of the larger proportion of
uncertified Math and Science teachers, the need for professiona
devel opnent in these areas is particularly acute. The court finds
that this testinony was credible.

For their part, defendants recite the |litany of
pr of essi onal devel opnent resources that BOE nakes available to its
teachers, and argue that the results of an internal BCE survey, the
Per f or mance Assessnent in Schools Survey (“PASS’), denonstrate that
teachers are satisfied wwth these offerings. For the reasons set
forth in the next section the PASS survey is not probative. After
wei ghi ng t he evi dence offered by both sides on this issue, the court
finds that the professional devel opnent currently provided to New

York City public school teachers is inadequate.

6. BOE's Internal Ratings and Surveys Regarding
Teacher Quality

Def endants argue that the nobst accurate neasures of
teacher quality are two internal rating nechani sns used by BOE. The
court disagrees and finds that these two internal nechanisns,
referred to herein as “U ratings” and “PASS reviews,” are not
reliable.

Each year, New York City teachers are reviewed by their
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principals and receive either a “U for unsatisfactory or an “S” for
satisfactory. BCE records denonstrate that very few New York City
teachers receive Us. Defendants argue that this small nunber of
unsati sfactory ratings is evidence that the Cty' s public schoo
teachers are qualified to teach

The court finds credible the testinony of nunerous
current and fornmer BCE personnel who stated that unsatisfactory
ratings, in the words of former district superintendent G anger
Ward, are “really reserved for those people who were the worst of
the worst, those people who are actually -- endangering students in
what they were doing in the classroom” M. Wird described the
system as “alnbst a system of triage. You are focusing on the
wor st, the absolute worst, and trying to get those individuals out
of classroomsettings. |f you had people who were nedi ocre or not
the absolute worst, you didn't put energy into trying to renove
them”

The reasons why the U ratings have becone a system for
triage and not for accurate neasurenent of teacher quality were
clearly set forth at trial. First, given the shortage of qualified
teachers principals are aware that it may be difficult to repl ace
a teacher rated unsatisfactory with a nore effective teacher. |If
no replacenent is found a principal nust cobble together coverage
by relying on substitute teachers and/or by assigning extra cl asses
to permanent teachers who already have a full class | oad. Such

i nprovi sed solutions strain a school’ s resources and rarely provide
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students with adequate instruction. Second, the admnistrative

process required to rate a teacher unsatisfactory is arduous. A

substantial record of the teachers’ inadequacies -- and of the
admnistration’s attenpts to intervene and renediate -- nust be
devel oped. Each docunented item is potentially subject to the

gri evance procedure set forth in the teachers’ contract. Third, the
teachers’ <contract also restricts transfers of wunsatisfactory
teachers to other schools. Therefore, a principal who succeeds in
rating a teacher unsatisfactory nust retain that teacher on her
enpl oyee roster.

The PASS (“Performance Assessnment in Schools Survey”)
results are also not reliable neasures of teacher quality. Under
SED regul ati ons, a school that perfornms poorly, even if not at the
SURR | evel, nust prepare a Conprehensive Education Plan (“CEP’).
In an effort to help schools in this self-assessnent BOE devel oped
t he PASS questionnaire. The PASS questionnaire is designed around
the attributes of nodel, exenplary schools. The elenents of such
school s are used as a benchmark for self-assessnent and the results
of the PASS survey provide an organi zed basis for preparation of a
CEP. A PASS reviewteamis conprised of adm ni strators, parents and
teachers from the school, and an outside observer from BOE. The
team conpl etes the PASS revi ew on a consensus basi s.

The original purpose of the PASS review becane obscured
as school s began to worry that PASS revi ews woul d be used by BCE for

eval uati ng and conparing schools. According to Robert Tobias, the
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head of BOE's Division of Assessnment and Accountability, schoo
adm ni strators’ concern that the PASS survey would be used as an
accountability mechani sm causes themto paint a rosy, rather than
a realistic, picture of their schools. Instead of engaging in
internal assessnent, schools wuse PASS for public relations.
Additionally, there is credible evidence that many PASS revi ewers
fail to apprehend the true neasures of an exenplary school, and
therefore grade schools by a | ower standard. Mst of the district
superintendents who testified agreed that PASS reviews are not
obj ective neasures of school quality.

Def endants’ expert who testified regarding PASS revi ews
Dr. Christine Rossell, a Professor of Political Science at Boston
Uni versity, appeared to have little know edge about how the revi ews
were actually conducted. Dr. Rossell apparently m sunderstand the
reviews’ scoring systemin attenpting to aggregate the results of

the reviews. Accordingly, her testinony is not probative.

D. Conpetition for Qualified Teachers

New York City' s lack of a sufficient nunber of qualified
teachers 1is in Jlarge neasure a function of its lack of
conpetitiveness in the relevant |abor market. Unl ess steps are
taken to inprove New York City's conpetitiveness as conpared to
nei ghbori ng school districts, this problemw ||l only get worse in
the years to cone.

New York City conpetes in a comon |abor narket for
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teachers and other coll ege-educated individuals with Wstchester,
Nassau, Suffolk, Rockland, and, to a |esser extent, Oange and
Put nam counties. New York City is at a conpetitive di sadvantage in
this | abor market, principally because New York City School teachers
make substantially |less and generally |abor under nore difficult
wor ki ng conditions than their suburban counterparts.

Figures ranging from 20% to 36% were used by State and
BCE of ficials to quantify the difference in teacher sal ari es between
New York City and its suburbs. The range on these figures arises
fromdifferences in both the experience | evels of the teachers being
conpared as well as the suburbs included in the conparisons.
Plaintiffs’ expert Dr. Langford conducted an independent analysis
whi ch confirnms that average salaries of New York City teachers |ag
substantially behind those of Nassau, Rockland, Suffolk and
Westchester for teachers at all |evels of experience.

Salary differentials are consistently nentioned in SED
and BCE docunents as the primary reason qualified teachers choose
to work in suburban rather than Gty schools. These findings were
echoed in the testinony of BOE personnel nost know edgeabl e about
hiring. Additionally, Dr. Ferguson’s analysis of the Texas data
establishes a clear statistically significant association between
the performance of students within a school district and the
salaries paid to teachers within that school district. Salary
differentials hurt New York City in its search for qualified

t eachers.
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New York City’ s public schools’ |ack of conpetitiveness
in the relevant |abor narket can be seen by conparing the
qualifications of New York City's public school teachers with those
who work in public schools in the counties near New York City.

Dr. Langford conducted a study that suggests that New
York City attracts, on average, the | east qualified teachers in the
rel evant |abor pool. He conpared the qualifications of teachers
residing inthe Gty who teach in New York City public schools with
those who reside in the Cty but teach in public schools in
surroundi ng counties. The |atter category was in the aggregate nore
qualified as neasured by certification rates and by failure rates
on the LAST certification exam nation. He also conpared the
qualifications of teachers residing in surrounding counties who
teach in New York City with those who both reside and teach in the
surroundi ng counties. Again, the teachers in this study who taught
in the surrounding counties were nore qualified on average than
t hose who commuted into the City to teach in public schools.

Dr. Langford al so found that, while teachers in both New
York City and its surrounding suburbs earn |less on average than
ot her coll ege-educated workers, the gap between teachers and ot her
col | ege educated enployees inthe Gty is substantially greater than
the gap between teachers and ot her coll ege-educated workers in the
suburbs. The court credits Dr. Langford s findings as the result
of a well-designed study based on accurate data.

In addition to losing out in the conpetition for hiring
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t eachers seeki ng enpl oynent, New York City has experienced a small
but persistent annual “brain drain” of sonme of its nost experienced
teachers to the public schools of surrounding counties.

Plaintiffs presented a nunber of wi tnesses who testified
that New York City’'s conpetitiveness is also hurt by crunbling
school infrastructure (discussed in Section F, below), the | ocation
of sone schools in high crinme areas, the perception of teachers that
New York Gty public schools are unsafe, and | arge cl ass sizes. The
court finds that this testinony is credible.

New obstacles faced by BCE in the comng years in
attracting a sufficient nunber of qualified teachers will include
increased attrition in its workforce and the inposition of higher
certification standards.

Between the 2000-01 and 2003-04 school years, BCE
predicts that it will need 41, 105 new teachers due to normal rates
of attrition. Additionally, BCE predicts a wave of retirenments over
the next five years as a |arge cohort of teachers known as Tier 1
eligibles reach their twentieth year of enploynent.? Tier 1
eligibles may retire after twenty years with a pension totaling 50%
of their salary. Adding the predicted retirenments of Tier 1
eligibles to normal attrition rates swells the projected nunber of
teacher slots to be filled in the next four years to approxi mately

54, 000. The need to fill between 41, 000 and 54, 000 slots in four

®See 13 Adninistrative Code of the City of NY, Title 13, ch 4,
§ 52.

55



years nmeans that BOE will have to hire between 8,000 and 14, 000 new
teachers a year, far nore than the approxinmately 6,200 teachers
hi red annual |y between 1993-94 and 1999-2000.

BCE will have to fill these teacher slots at a tinme when
it will be trying to reduce the nunber of uncertified teachers
working in its SURR schools and, by 2003, end its dependence on
uncertified teachers entirely. As already noted the Regents have
mandated that all schools have only certified teachers on staff by
2003.

Plaintiffs al so subm tted probative evidence t hat BCE has
i ncreasingly been unable to fill principal, assistant principal and
ot her adm ni strative positions with adequately qualifiedindividuals
because of |ow sal aries and poor working conditions. The evidence
denonstrates that these admnistrators play a crucial role in
bui | di ng and mai ntai ning effective school s.

Def endants’ attenpts to rebut plaintiffs’ evidence
concerning New York City's conpetitiveness are not persuasive.
First, defendants argue that the rel evant sal ary conpari son was not
between New York City and the counties surrounding it, but rather
bet ween New York City and other large nmetropolitan areas. By this

measure New York City teachers are better paid than their peers in

many, though not all, large cities in the United States. Thi s
analysis is of limted probative val ue. The analysis fails to
account for cost of Iliving differences anong cities. It also

assunes a national | abor market for teachers. Wiile it is true that
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BCE recruits out of state (and does a snmall anount of recruiting in
a few foreign countries) no evidence was presented at trial
concerning the extent of a national market for teachers.

Def endants al so argue that New York City public school
sal aries are actual ly conpetitive in conparison w th the surroundi ng
suburbs’ because New York City teachers’ contract allows them to
wor k shorter hours than their suburban peers. According to charts
presented by Dr. Podgursky, New York City' s teacher workday is
shorter than that of a representative sanple of 16 other school
districts in the State. Dr. Podgursky testified that when the
shorter day is considered New York City’ s per hour teacher pay falls
in the mddle of these 16 districts’.

Dr. Podgursky’s analysis is based on the working hours
specifiedincollective bargai ni ng agreenents governing the rel evant
school districts. These collective bargaining agreenents were
apparent|y obtained by counsel and there was no testinony at trial
that the work hours specified therein have not been superseded or
nodi fi ed by side agreenents or anmendnents.

Even assum ng that the collective bargai ni ng agreenents
relied upon by Dr. Podgursky are accurate, an anal ysis based purely
on hours at school is inconplete. Dr. Podgursky’s study does not
exam ne how suburban schools deploy teachers during this |onger
wor kday. Moreover, as discussed below, New York City class sizes
are higher than those in the surroundi ng suburbs, which suggests

that New York City public school teachers have nore students to
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follow and honework to grade. Finally, with respect to the
approxi mately 68%of New York City public school teachers who reside
in the GCty, Dr. Podgursky’s analysis does not account for the
City s greater cost of living. In all events, the allegedly shorter
wor kday of New York City’s public school teachers has not provided
the City an advantage in the conpetition for qualified teachers, as
t he evi dence di scussed above denonstrates.

Finally, defendants criticize BOE s recruitnment efforts
and argue that BOE s poor outreach is in part to blame for any
shortage of qualified teachers. For exanple, BOE has |ost
opportunities to hire qualified teachers by late recruiting. The
court finds that, given |ower salaries and often difficult working
condi ti ons, BCE has done an adequate job in recruiting newteachers.
Wiile BOE' s efforts prior to 1997 were soneti nes haphazard and even
counter-productive, it has since engaged in a nunber of initiatives
designed to attract newteachers to its schools. The problemis not

BCE s sales pitch, but its product.

E. Curricula

BOE has in place “reasonably up-to-date basic curricula”
for the provision of a sound basic education. (86 Ny2d at 317.)
The problemis not with the content of the curricula, but rather
with its inplenentation. | nadequat e teaching and, as discussed
bel ow, inadequate school facilities and instrunentalities of

| earni ng, have hanpered the delivery of curricula.

58



The failure to assure the delivery of core curricul a has
been exacerbated by a chronic defunding over the | ast twenty years
of two non-core subjects that can play an i nportant supporting role
in preparing students to becone productive citizens: arts and
physi cal educati on.

The Court of Appeals’ definition of sound basic education
does not nmention arts instruction or physical education. The court
interprets this omssion -- in conjunction wth the Court of
Appeal s’ enphasis on a “mnimally adequate” education -- to nean
that arts instruction and physical instruction for their own sake
are not part of a sound basic education under the State’ s Education
Article.

However, arts education and physical education are
i nportant neans of supporting the teaching of other subject areas
that are part of a sound basic educati on.

For English | anguage | earners and other at risk students
visual and performng arts provide a neans of expression and
achi evenent which foster self-confidence and positive attitudes
about school. A well run arts programcan i nduce students to attend
school. Additionally, in the hands of an imaginative teacher the
arts can provide a junping off point for the discussion of inportant
aspects of contenporary society. Exanples are nunerous and self-
evident. Wthout being too reductive, the production of plays such

as Inherit the Wnd, Richard Il, or A Doll’s House can be used to

provoke discussion anobng students concerning the inportance of
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di ssent, the organization of governnent, and the role of wonen in
society. Wile nerely reading the play in a class may enabl e such
di scussions, a production seen by students in other classes would
likely add to the didactic inpact. Visual art with political
content such as Francisco Goya's, Honore Daumier’s, and Hans
Haacke’'s can al so be used to enhance | earning. Arts from non-
Western societies can be an effective nmeans of introducing the
bel i ef systens of such societies to students in the United States.?
Al l these pedagogic uses of the arts can assist schools in nolding
students into productive citizens. Finally, it is worth noting that
an i npressi ve anount of honmegrown artistic talent has passed t hrough
New York City’' s public schools. Nurturing such talent may go beyond
a sound basic education but certainly it is a public good. 22

Physi cal education can have sim |l ar effects in supporting
a sound basic education. Sports can aid students in acquiring
I nport ant socialization skills such as cooperation, good
sportsmanship, and the inportance of practice as a neans of
achieving nmastery. A good sports program may increase schoo

attendance of at risk students.

2See, e.q., Art/Artifact, The Center for African Art, 1988.

ZAnong the students who have spent sone time in the City's
(general, not arts-oriented) public schools are
musi ci an/ conposers George CGershwi n, Thel oni ous Monk, Tito Puente
and Sonny Rollins; performng artists Janes Cagney, Rita Moreno,
and Barbara Streisand; playwights Arthur MIler and Neil Sinon;
and visual artists Lee Krasner and Maurice Sendak.
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Both arts and physical education were severely defunded
after New York Cty' s fiscal crisis in the md-1970s. Budget
cut backs affected every aspect of the arts curriculum until the
initiation of Project ARTSin 1997. Project ARTSis a collaborative
project between the Cty and BOE through which the Cty has
contributed $150 mllion to restoring arts education in New York
Cty. Project ARTS, while a step in the right direction, cannot
restore the arts curriculum overnight after 20 years of neglect.
School space fornerly dedicated to the arts has been converted to
ot her purposes, as arts prograns atrophied and the City s public
school s becane increasingly overcrowled. The restoration of an
adequat e physi cal education programfaces simlar obstacles. Over
the last twenty years gymasi uns and playgrounds were allowed to
deteriorate and/or were converted into instructional space due to
overcrowdi ng. The credi bl e evidence at trial denonstrated that arts
and physical education need their own dedicated spaces within a
school

The dilapidated state of the City's public school

buil dings is described in the next section.

F. School Facilities and C assroons

The second “input” set forth in the Court of Appeals’
1995 deci sion concerns the physical plant in which a sound basic
education is to take place. “Children are entitled to mnimally

adequate physical facilities and classroons which provide enough
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light, space, heat and air to permt children to learn.” (86 Ny2d
at 317.)

A substantial nunber of BOE s approximately 1100
facilities require major infrastructural repair to itens such as
roofs and facades. Many nore facilities are plagued by
overcrowdi ng, poor wring, pock-marked plaster and peeling paint,
i nadequat e (or non-existent) climte control, and ot her defici encies
that speak of a history of neglect.

Though it would appear to be self-evident that such
conditions would i npede, rather than facilitate, the delivery of a
sound basic education, this proposition is difficult to prove or
di sprove. For the reasons set forth below the court finds that
there is a causal link between New York City s poor school
facilities and the performance of students, though the strength of

that link is difficult to nmeasure.

1. The Condition of City Public Schools

For nore than a decade, the parl ous physical state of New
York City' s approximately 1100 public school buildings has been
recogni zed in witten pronouncenents of the State |egislature, SED
and BCE. The credible testinony at trial confirmed the bleak
pi cture.

In 1988, the State legislature created the School
Construction Authority (“SCA’), a separate authority for the

construction of schools, based on | egislative findings that decried
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the “depl orable” condition of the Cty' s schools.
The legislature hereby finds and
declares that the elenentary and
secondary schools of the Cty of New
York are in deplorable physica
condi tion. Many of the schools are
overcrowded, unsafe, wunhealthy and
unusabl e. The physical deterioration
of the schools is a serious inpedi nment
to learning and teaching. If the
quality of education in New York city
is to be inproved, the city’s schools
must be nodernized, expanded and
restored to a state of good repair.

(New Yor k School Construction Auth. Act L 1988, ch 738 81 [approved

Decenber 19, 1988].)

a. SED and BCE Docunents

The creation of SCA did not succeed in shoring up Cty
public schools’ crunbling infrastructure. The |ack of progress is
docunented in a series of Master Plans and five-year capital plans
devel oped by BOE during the past decade. In 1989 the Board of
Educati on devel oped its Year 2000 Master Plan to “determ ne the
| evel of effort required to restore the New York City public school
systemto a state of good repair and to nodernize and expand it by
the year 2000.” The Year 2000 Master Plan concluded that “the
estimated cost for conpletely upgradi ng and noderni zi ng the school
system by the 21st Century is $17 billion in current dollars.” BOCE

did not cone close to spending this anount by the close of 1999.
Wen it prepared the Year 2000 Master Plan, BOCE al so

prepared a five year capital plan for the period 1990-94. Unlike
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Master Pl ans, which identify all the needs of the systemover a ten-
year period, the five year capital plans identify only those itens
that require urgent attention and can be reasonably funded and fi xed
within a five year period.

Four years |ater, BCE again reviewed the state of public
school facilities inits Year 2003 Master Plan. As then-Chancell or
Fer nandez wrote: “The year 2003 Master Plan i s a conprehensi ve needs
assessnent based on all avail abl e technical data and i nformation ...
.” The Year 2003 Master Plan stated that the total cost for neeting
the system s needs by 2003 was $25 billion in 1992 dollars.?® The
Pl an noted that though the previous Master Plan had called for over
$17 billion to be spent over ten years, the first five-year capital
pl an had been funded at only $4.3 billion. The Year 2003 Master
Plan refl ects a systemunable to maintain even an i nadequat e st atus
quo. The Pl an not es:

Deterioration is occurring at a rate
faster than we can save systens, and
much of what needed repair back in
1988, as predi ct ed, now needs
repl acenent . The buildings that
requi red nodernization back in 1988
that were not nodernized in the
current capital plan are a trenmendous
drain on the lunp sum and nai nt enance
budgets leaving no funding for the
ot her 500 buil di ngs in need of capital
wor K.

The Year 2003 Master Plan found that 85% of the system needed sone

®Because this cost estimate was presented in current dollars,
it tended to understate the true cost over tine.
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kind of capital work, with 424 buildings requiring nodernization.
The Plan identified a severe i npedi nent to mai ntai ni ng, noderni zi ng
and repl acing schools which is discussed at greater |ength bel ow
overcrowding in New York City public schools.

The next BOE five year capital plan (covering fisca
years 1995-99) described a “crisis on three fronts”. On the first
front, the capital plan noted that “[t]oday practically every
building in the systemis plagued by disrepair.” The second front
described in the plan was a worsening capacity crisis driven by
explosive growmh in enrollnent. The third front was antiquated
buil ding interiors i nadequate to support current educational needs.
While BOE called for $7.5 billion in “barebones” funding, this five
year plan was originally budgeted at $3.4 billion, an anount |ater
increased to $4.9 billion. BOE concluded that the inadequate
fundi ng of the plan woul d cause the overall condition of the schools
to get worse, not Dbetter. Additionally, many of the nmgjor
noder ni zati ons of new schools originally funded for design back in
the previous five-year plan were not scheduled for construction
during the 1995-99 pl an.

In June 1995 a conm ssion appointed by then-Chancellor
Cortines i ssued “A Report of the Conm ssion on School Facilities and
Mai nt enance Reform” known as the Levy Conm ssion Report after its

Chair, Harold Levy.?* The Levy Conm ssion found that the condition

“M. Levy is the current Chancellor. At the tinme he worked on
t he Conmm ssion he worked at Sal onpbn Inc. and was a rel ative
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of New York City public school facilities constituted “a schoo
infrastructure crisis.” The Levy Commi ssion di scovered “shocking
conditions in our schools, such as collapsing building facades,
t horoughly rusted structural beans, falling masonry, precariously
hung w ndows, and roof gables held together with wire.” It found
nore than 760 buil di ngs had serious problens wth their heating and
ventilation systens and 424 buildings required wholesale
noder ni zation. The Levy Comm ssion al so decried the fact that nore
than a quarter of all public schools, 343 buildings, had coa
burning boilers -- a formof heating apparently that is extinct or
nearly so in the rest of the City.?

These findings were echoed in reports issued by the
Regents and SED in 1996 and 1997. The Regents determ ned that
facilities’ needs in New York City were greater in dollar figures

than those of the rest of the State conbi ned.

b. The United Federati on of Teachers' Lawsuit

In 1994, the United Federation of Teachers sued BOE over

newconer to the school system O her nenbers of the conm ssion
were experts in building managenent fromthe private and public
sector, financiers, |ocal school board nenbers, academ cs, and
| abor/ managenent rel ations specialists.

®Coal fired boilers are difficult to operate and maintain.
They must be started up hours before the beginning of the school
day, and w thout proper nonitoring provide inconsistent heating.
Despite the Levy Comm ssion’s recomendation at | east 125 school s
still had coal fired boilers at the start of trial.
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the conditions of New York City' s public school facilities. The
| ate Justice Friedman's 1998 deci si on notes that BOE di d not cont est
t he depl orabl e conditions inthe Cty's schools. The decisioncited
a BOE nenorandum that found 237 school buildings had i mediately
hazardous exterior conditions in need of repair. This list of 237
did not include nearly 150 buildings that had defective roofs or
ot her building code violations. The court ordered the parties to
settle a judgnent providing for a safety plan. The plan adopted
i nvol ved the extensive use of tenporary scaffolding to safeguard
people but did not involve the actual repair of defective
conditions. As aresult of this judgnent close to one third of al

school buildings in New York City at the tine of trial had sidewal k
sheddi ng around their exteriors -- sinply to ensure mnimal safety,

not in preparation for renedial neasures.

c. Building Condition Assessnment Survey
The nost recent conprehensive survey of the condition of
New York City public school buildings is the Building Condition
Assessnent Survey (“BCAS’), conducted between late 1997 and m d-
1998. CQutside engineers and architects conducted vi sual inspection
of approxi mately 340 buil ding conponents identified by BOE. Each

conponent was given a nunerical rating: 1 (good), 2 (good to fair),
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3 (fair), 4 (fair to poor) or 5 (poor).?2s

Because not all conponents of a building are of equa
i nportance, the outside engineers also assigned two additional
ratings to each conponent: “purpose of action” and “urgency of
action.”

The “purpose of action” ratings give sone sense of the
i nportance of a conponent’s condition. |In other words a building s
parapet wall -- though it may be rated “3" (fair condition) overal
-- could have a portion that is severely cracked. Such a wall m ght
be considered a greater priority because of safety concerns than,
say, lighting inagymthat is rated “5" (poor condition). The nost
i nportant purpose of action rating is “life safety” which descri bes
a situation where the physical safety of the children and teachers
who use the building is at risk. The second nost inportant is
“structural” which nmeans that the condition affects the building’ s
structural integrity. The third category, “regulation code,”
denotes a condition that is in violation of applicable building
codes and regul ations. The remaining categories describe |ess
severe conditions.

The *“urgency of action” categories describe the tine

®Good, fair and poor were defined as follows: 1) good neans
that the conponent “is sound and performng its function,
al though it shows signs of use”; 2) fair neans that the conponent
“is still performng adequately, but may require preventive
mai nt enance to prevent further deterioration and to restore it to
good condition”; and 3) poor neans that a conponent *cannot
continue to performits original function without repairs or is
in such a condition that its failure is inmmnent.”
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frame within which work should be done based on the rate of
deterioration of the conponent.

The BCAS results denonstrate that hundreds of New York
Cty public school buildings have serious structural deficiencies.
231 school buildings were identified as having three to four major
exterior conponents ranked with a 3, 4 or 5 coupled with a life
safety or structural “purpose of action” rating. BCE has determ ned
that such scores require conplete overhauls of these exteriors and
there was no evidence at trial tending to cast any doubt on that
conclusion. An additional 114 buildings have roofs that nust be
repl aced. Still nore buildings have severe problens with their
w ndows and external masonry. Each of these problenms concern the
integrity of buildings’ external “envelopes” which the evidence
denonstrates is a prerequisite to buildings physical health.

Def endants agree that BCAS is the nost probative neasure
of the condition of New York City public school buildings, but they
differ intheir interpretation of BCAS data. Defendants offered an
interpretation of BCAS by their expert wi tness, Robert O Tool e, who
was for ten years the Chief Fiscal Oficer in charge of the Tucson,
Arizona School District where one of his duties was oversight of
school facilities. M. O Tool e conducted two anal yses based on BCAS
data designed to gauge the health of New York Gty school
facilities.

In his first analysis, M. O Tool e exam ned the average

scores of 251 of the approxi mately 350 buil di ng conponents exam ned
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in the BCAS survey. According to M. O Tool e these 251 conponents
enbraced all the conponents in the architectural, electrical and
mechani cal categories, which he described as the nost basic
cat egori es. He found that the average score anong all school
bui | dings for 83.6% of the 251 conponents was greater than “3,” or
fair. Only 41 of the conponents had an average score of 3 or |ess.

M. O Toole's second analysis attenpted to ascertain a
per square foot cost for the repairs indicated by BCAS. This study
enconpassed 921 of the approxi mately 1400 school structures surveyed
in BCAS. Using the cost estimates included in the BCAS, M. O Tool e
derived square foot costs for repairs in each of the 921 structures.
The actual calculation of this per square foot cost, and the person
who perforned the cal cul ati on, were not described by M. O Tool e or
by any of defendants’ other w tnesses. Apparently, the figure was
arrived at by dividing a school building s square footage by BCAS
cost estinmates. While this calculation would appear to be a
pl ausi bl e nethod for deriving a per square foot repair cost, it did
not receive the inprimatur of M. O Toole or any other expert at
trial. Rel ying on BCAS, M. O Toole opined that per square foot
costs of $100 or less indicated a building that was in “fair”
condition. Eighty-nine percent of the buildings in his survey by
this measure were in fair condition.

M. O Tool e concluded that these two anal yses reinforce
each other in supporting his ultimte conclusion that the vast

majority of New York City public school buildings are in fair
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condition, requiring at nost only preventive maintenance.

M. O Tool e s anal yses are not persuasive.

Cruci al ly, M. O Toole’'s first analysis made no
di stinction anong the 251 conponents neasured. |t nmade no attenpt
to wei ght each conponent’s centrality to a school’s functioni ng and
does not attenpt to account for BCAS “purpose of action” and
“urgency of action” ratings. It did not reveal which 41 conponents
had an average |less than three. An analysis based on the averages
of conponents, standing alone, is of no probative value. Nunerous
school s have at | east sone conponents that score bel owthe average.
Dependi ng on the conponents in question, a school with a handful of
conponents below “fair” may have a severely conprom sed
i nfrastructure. The crucial analysis, which was presented by
plaintiffs, is what BCAS reveal s about individual schools, not about
i ndi vi dual conponents.

Wth respect to M. O Tool e’ s second anal ysis, plaintiffs
poi nt out that his cost per square foot exercise is based upon only
921 of the approximtely 1400 structures included in BCAS. M .
O Toole testified that he collected these 921 structures by cross-
referencing BOE and SED files regarding cost and square footage,
respectively, and that the failure to match all the buildings in the
BCAS survey was a function of the incongruence of the two files, not
of any selection on his part. From this he concluded that his
sanpl e of school buildings was random Plaintiffs offered no

evidence to rebut this conclusion. Nonetheless, the inconpleteness
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of M. O Tool e’ s survey does cast sone doubt on his analysis. There
was no testinony that gaps in discovery create a randomsanple. It
is at least plausible that the I ack of congruence between BOE and
SED files may have been caused by sone factor that was not random

Anot her weakness of this analysis was that the actua
cal cul ation of the repair cost per square foot for each buil di ng was
not set forth explicitly by defendants.

Finally, M. O Toole's “cost per square foot” analysis
was conprom sed by his reliance on cost estimates included in the
BCAS, rather than on nore accurate refinenents to those cost
estimates | ater generated by BCE for inclusioninits 2000-2004 five

year pl an.

d. dd Buildings and Changi ng Needs

In addition to the major structural deficiencies
descri bed above, New York Cty public school buildings contain
antiquated science |aboratories and wring, heating, and air
conditioning systens. In |large neasure this is a function of the
buil dings’ age. Most City school buildings were built in an era
when there was no need for conputers, summer school, or nore than
rudi mentary | aboratory equi pnent. Mre than half of the buil di ngs
in the systemare nore than 58 years ol d.

Sci ence | abs are often obsolete or absent altogether in
City public schools. According to BOE figures a m ni numof 31 high

school s |l ack a science | ab of any description, |eaving over 16, 000
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hi gh school students w thout access to this crucial resource. 1In
school s that do have |abs, a single | ab nust be used for biology,
chem stry and physics classes. Each subject area involves
di fferent equi pnent, and the near-constant use of |abs in schools
can restrict the conplexity of experinents perforned in the | ab.

| nadequate wiring can i npede a school’s ability to offer
conput er education and other initiatives. Conputers also require
air conditioning to work properly during the warnmer nonths.

The lack of air conditioning can also take its toll on
teachers and students during the summer session recently i naugurated
by BOE. Only 7344 out of approximately 35,000 classroons in the
system have air conditioning. In addition, there was credible
evi dence that existing air conditioning units often do not function
properly.

The evidence denonstrates that New York Cty' s public
school s have a substantial backlog of interior repairs. New York
City’s schools are plagued by the disrepair of such basic anenities
as lights, toilets, plaster and paint.

Finally, as discussed in subsection Gbel ow, overcrowdi ng
in the Gty s public schools is both a cause of facilities’
deterioration and an i npedi nent to renedi al neasures. Overcrowdi ng
has necessitated the use of inportant resources such as libraries,
musi ¢ and art roons, and gymnasi uns as cl assroons. Over crowdi ng
makes it difficult to conduct proper repairs wthout severe

di spl acenent of students.
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2. The Causal Link Between |I|nadequate Schoo
Facilities and Student Qutcones

Plaintiffs argue that there is no need to inquire into
the causal |ink between inadequate school facilities and student
outcones, arguing that mnimally adequate school facilities are an
entitlenment under the Court of Appeals’ 1995 decision. This court
di sagrees. The Court of Appeals’ 1995 decision states that the
adequacy of school facilities is to be neasured by whether they
“permt children to learn.” (86 Ny2d at 317.) Accordingly, this
court nust examne the effect of poor physical conditions on
students’ ability to |earn.

The State legislature, SED and BOE have all concl uded
that the Gty s decaying and decrepit school facilities inpede
| earni ng but have not attenpted to quantify the negative effect of
crunbl i ng school buil dings on student perfornmance.

Plaintiffs presented nunmerous SED and BOE wi t nesses who
testified that the physical plant of a school can have a marked
effect upon learning. |In the case of absent or obsolete science
| abs the connection is obvious. Students cannot |earn a subject
Wi thout the requisite tools to do so. Simlarly, conputer science
cl asses, and the use of conputers to support other subjects, cannot
happen in schools that have antiquated wring. The evidence is
conclusive that the nunmerous City school buildings wth these
deficienci es inpede | earning.

Plaintiffs also offered probative evidence that the

74



totality of conditions in crunbling facilities can have a perni ci ous
effect on student achievenent. As fornmer SED Conm ssi oner Thomas
Sobol testified:

If you ask the children to attend

school in conditions where plaster is

crunbling, the roof is |eaking and

cl asses are being held in unlikely

pl aces because of over crowded

conditions, that says sonething to the

chil d about how you di m ni sh t he val ue

of the activity and of the child s

participationin it and perhaps of the

child hinmself. [If, on the other hand,

you send a child to a school in well-

appointed or [adequate facilities]

t hat sends the opposite nessage. That

says this counts. You count. Do

wel | .
The court finds that this evidence is credible as it is based on the
experience and intuition of know edgeabl e educators. However, this
evi dence does not attenpt to gauge the nagnitude of the effect of
school facility condition upon student perfornmance.

Unlike plaintiffs, defendants attenpted to neasure
enpirically the effect (or |ack thereof) that school facilities have
on student performance. Def endants offered statistical analyses
performed by their expert, Dr. Hanushek, which purport to show no
i nk between a school’s disrepair and the test score performance of
its students.

Dr. Hanushek first exam ned whether school building
condi tions, as neasured by repair costs per square foot, in high and
noderate poverty schools were related to student scores on

standardi zed reading and math tests. This analysis tended to show
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t hat hi gher-perform ng students in el enentary and m ddl e school s are
clustered in schools with high per square foot repair costs, i.e.
those in worse condition. Dr. Hanushek thus concluded that facility
repair needs do not cause perfornmance differences anong students.
Dr. Hanushek further analyzed all New York City public elenentary
school s using, anong other variables, per square foot repair costs
and sonething called “facility scores” allegedly derived fromthe
BCAS rating system In these regression analyses Dr. Hanushek
attenpted to control for socio-economc deficits of a school’s
students by accounting for various factors in each of the schools
including the nedian incone of parents, the Limted English
Proficiency rate for students, and rate of special education
partici pation. He again reached the conclusion that facility
disrepair is not causing negative student performance.

Dr. Hanushek’s statistical analyses on this question are
of limted probative value. First, the underlying data regarding
per square foot repair costs and facility scores is questionable.
Dr. Hanushek testified that he did not conpile this data, and the
court admtted these analyses subject to the establishnent of a
foundati on by another witness. Defendants’ attenpts to do so were
bot h convol uted and i nconpl et e.

Defendants at |east arguably established that the per
square foot repair costs were calculated at the direction of M.
O Toole and then provided to Dr. Hanushek through defendants’

counsel and anot her defense expert. However, no witness laid a
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foundation for the facility scores data. Accordingly, to the extent
that they rely on facility scores Dr. Hanushek’ s regressi on anal yses
have no probative val ue. It appears that facility scores are
conpi l ations of BCAS scores (1-5) for building conponents, w thout
any weighting assigned to the various conponents. Therefore, for
the reasons discussed in subsections F(1)(c) & (d) above, even if
the court were to consider them facility scores would not
adequately neasure facility conditions.

The per square foot repair costs used by Dr. Hanushek
are conprom sed to an unknowabl e degree by M. O Tool e s use of cost
estimates included in the BCAS, rather than on nore accurate
refinements to those cost estinates |ater generated by BOE for
inclusion in its 2000-2004 five year plan. Less inportant, but
still a source of doubt, is defendants’ failure to set forth how
t hey cal cul ated per square foot costs. This calcul ation appears to
have been a sinple division of a building’ s square footage by its
BCAS repair cost estimates, but defendants failed to establish the
validity of this cal cul ation

Dr. Hanushek’s regression analysis is hanpered by its
time frame, which enconpassed a single school year. As stated
above, education is a cumulative undertaking. A student’s
performance cannot be neasured by the resources he was provided in
a single year, but rather should be neasured by the resources
provi ded over a nunber of years. Accordingly, |ongitudinal studies

of student performance over a period of years are nore probative
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t han one-year snapshots. Perhaps it could be argued that because
Dr. Hanushek’ s anal yses concerni ng school facilities enconpassed the
performance of all the students in a given school, it thereby
provided a kind of conpressed |ongitudinal study wherein the
performance of students in different grades in a gi ven school stands
in for a study of a cohort of students as they progress through
grades over nultiple years. However, defendants did not make this
argunent and the court finds no support for it in the record.

For the reasons stated, the physical condition of New
York Cty's schools has a negative effect upon the acadenmc
performance of the City's public school students. However, the

magni tude of that effect is unclear fromthe evidence at trial

G Overcrowdi ng and O ass Size

The poor physical state of New York City public schoo
facilities coupled with an influx of new students into the system
in the late 1980s and the first half of the 1990s has resulted in
severe overcrowding in many of its schools. Overcrowdi ng, which
exists at every level, is nost severe in elenentary and high
school s. Overcrowdi ng has a negative effect on student achi evenent.

Public school enrollnment grew rapidly in the 1950s and
‘60s and peaked in 1971 at approxinmately 1,150,000 students.
Bet ween 1971 and 1982, enroll nent shrank by approxi mately 220, 000,
t hough some districts did experience expansion during this period.

New York City' s fiscal crisis in the md-1970s caused the Cty to
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shed a nunber of school buildings, decrease the npbney spent on
mai nt ai ni ng school facilities, and sl owthe creati on of new school s.

Thus the Gty was ill-prepared when enroll nent began to
increase in 1983 and exploded in 1989. In the five years from
Cct ober 1988 to QOctober 1993, enrollnent grew by close to 80, 000
students and reached a total of 1,016,000 students. Rapid growh
continued until 1996, when it slowed somewhat. Enrollnent in the
1999- 2000 school year was 1, 102,000. The credible evidence at tri al
i ndicates that steady growh of the systemwll continue. VWile
proj ections generated by the Grier Partnership, consultants to BOE,
indicate that enrollment will level off and begin to drop in the
mddle of the current decade, recent data on birth rates and
immgration that post-dates the Gier Partnership report cast doubt
on its predictions. In any event, the evidence indicates that
system capacity lags far behind existing enroll nent.

BCE neasures building utilization annually in its
Enrol Il ment Capacity Utilization (“ECU) report. The nost recent ECU
report in evidence was for the 1998-99 school vyear. The report
descri bes the fornul as by which BOE determ nes the capacity of each
school. Because buildings are used differently based on | evel and
type of schooling, BOE uses different fornmulas to determ ne the
capacities of elenentary schools, mddle schools, high schools and
cityw de special education.

The utilization nunbers refl ect w despread overcrowdi ng.

Al nost 60% of all elenentary schools, serving 63% of the City’s
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el ementary school students, and 67%of hi gh schools, serving 70% of
the Gty s high school students, are overcrowded under the fornula
used by the ECU report. Overall, the nunbers indicate that
approxi mately 59% of New York City public school students attend
overutilized schools. Overcrowding tends to plague certain school
districts nore than others. For exanple all of the Queens community
school districts are overutilized, and five of seven are operating
in excess of 110% of capacity.

Overcrowding i s even worse than indicated above because
the ECU fornulas actually overstate schools’ capacity. Thi s
inflation occurs because the fornulas adjust for overcrowdi ng by
addi ng to school’s capacity non-classroomspace if such space is in
fact used for classroons. For exanple if a crowded school is forced
to convert its gymasium or auditoriuminto classroom space, the
capacity fornula indicates increased capacity. Second, there was
credi ble testinony that the anmount of space all ocated to each pupi
istoosmall, failing to allowsufficient roomfor a teacher’s desk,
for a set-back for student desks sufficient for all students to view
t he backboard, or for space for educational tools such as conputers.
Addi tionally, the fornmula assunes class rosters | arger than what is
optimal from a pedagogi cal standpoint as neasured by State and

federal goals.?

M. O Tool e opined that the ECU fornmulas mght understate
capacity. H's testinony was based on suppositions that ignored
val i d educational concerns regardi ng use of classroom and school
space. Accordingly, this testinony was not persuasive.
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Overcrowdi ng has nunerous negative consequences for
students. Specialized spaces in school, such as gymasi uns, sci ence
| abs, libraries and art roonms nust be taken over for full-tine
cl assroomspace t hereby depriving students of the prograns intended
for those roons. Marginal spaces in a school building, including
undersi zed of fices, hallways, and storage space, have been converted
to cl assroons.

Many school adm nistrators have had to resort to the use
of trailers and other tenporary structures. Such structures outside
the mai n school building isolate teachers and students fromthe rest
of the school and often occupy much-needed pl ayground space. The
students taught in the tenporary structures still nust use the main
school building s cafeteria and gymmasi um Tenporary structures are
often difficult to heat and they frequently |ack sufficient power
for conputers.

Sone schools, particularly in Queens, have been forced to
enploy extended day and nultishift schedules to relieve
overcrowdi ng. SED has granted wai vers to seven Queens schools, with
a total enrollnent of approximtely 25,000 students, to operate two
shifts of six periods a day, instead of the State-nmandated seven.

This response reduces students’ school day, obviously a |less than

optimal solution. Students at risk in particular often need a
| onger than usual school day -- nore “time on task” in current
educati onal jargon. School buil dings beconme extrenmely crowded

during the overlap of the two shifts, and the educational program
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is distorted, resulting in anomalies such as 150-student gym
cl asses.

Overcrowdi ng often necessitates the creation of nultiple
lunch shifts. There was credible testinony that such staggered
l unch shifts over the day can have a negative effect on students who
nmust take lunch early in the norning or late in the afternoon. It
woul d not be news to generations of school teachers that hungry
students find it difficult to focus in the classroom

For these reasons increased utilization of existing

school facilities is not a satisfactory solution to overcrowdi ng.

1. dass Size

The nost significant negative inpact of overcrowding is
its effect on class size. In schools that are bursting at the seans
thereis little or noroomto all ocate the necessary space to reduce
t he nunber of students per cl ass.

The evi dence denonstrates that class size has an effect
on student outcones, and that smaller class size can boost student
achi evenent, particularly anong at risk children. The advantages
of small classes are clear. A teacher in a small class has nore
time to spend with each student. Fewer students nean fewer
admnistrative tasks for each teacher. St udent discipline and
student engagenent in the learning process inprove in smaller
cl asses.

The federal governnent, SED, and BCE all